MAGISTRATES’ COURT SENTENCING GUIDELINES

SENTENCING COUNCIL UPDATE 6 - January 2012

This third update from the Sentencing Council provides new material following publication of the
definitive guideline for drug offences.

The Council’s intention is for the guideline to be accessible for all sentencers and acknowledges
that the significant differences between the Crown and magistrates’ courts’ caseloads make
this a complex task. However, it is firmly of the view that having the same guideline for use in
both jurisdictions delivers significant advantages. Primarily, it will engender a greater consistency
of approach across all courts, regardless of the severity of the offence. In informal discussions
with sentencers from both courts, it was apparent that there was little understanding of how
the other court sentences. Having one guideline for both courts enables each to become more
aware and have a greater understanding of what the other is doing. Additionally, the Council
takes its responsibility to victims very seriously and considers that having one guideline will
ensure that it is as clear as possible to any member of the public, irrespective of which court is
involved in making the decision.

Applicability of the guideline

The guideline applies to offenders aged 18 and older. General principles to be considered in the
sentencing of youths are in the Sentencing Guidelines Council’s definitive guideline, Overarching
Principles — Sentencing Youths.

It applies to those who are sentenced on or after 27 February 2012, regardless of when the
offence was committed.

These guidelines apply to all offenders who have been convicted of drug offences. This means
that the starting points apply in all offence cases, irrespective of previous convictions or plea
(unlike the rest of the MCSQG).

To bring your guidelines up to date, please:

Part 1 — Indexes:

e Remove pages 3-10 and replace them with the new similarly numbered pages

Part 3 — Offence guidelines:

e Strike through page 50
¢ Remove pages 51-54

Part 6 — Sentencing Council guidelines:

e Please insert pages 225-254

This guideline is also available on our website — www.sentencingcouncil.org.uk

Please do not hesitate to contact us should you have any queries.

Michelle Crotty
Sentencing Council, January 2012






Offence guidelines - alphabetical index

A

ABH, Offences Against the Person Act 1861, s.47 201
Abstract/use without authority electricity, Theft Act 1968, s.13 57
Accessories/vehicle/equipment, condition involving danger of injury, Road Traffic Act 1988, s.40A 136
Accessories/vehicle/equipment, condition involving danger of injury — buses/goods vehicles,

Road Traffic Act 1988, s.40A 138
Affray, Public Order Act 1986, s.3 85
Aggravated vehicle-taking (damage caused to property other than the vehicle in accident or

damage caused to vehicle), Theft Act 1968, ss.12A(2)(c) and 12A(2)(d) 111
Aggravated vehicle-taking (dangerous driving or accident causing injury), Theft Act 1968, ss.12A(2)(@) and 12A2)b) 112
Alcohol sale offences, Licensing Act 20083, ss.141, 146 and 147 19
Alcohol/tobacco, fraudulently evade duty, Customs and Excise Management Act 1979, s.170 20
Animal cruelty, Animal Welfare Act 2006, ss.4, 8 and 9 22
Anti-social behaviour order, breach of, Crime and Disorder Act 1988, s.7 (10) 25
Arson (criminal damage by fire), Criminal Damage Act 1971, s.1 23
Assault occasioning actual bodily harm, Offences Against the Person Act 1861, s.47 201
Assault on a police constable, Police Act 1996, s.89(1) 209
Assault with intent to resist arrest, Offences Against the Person Act 1861, s.38 205
Axle weight, overloading/exceeding 137
Axle weight, overloading/exceeding — buses/goods vehicles 138
B

Bail, failure to surrender, Bail Act 1976, ss.6(1) and 6(2) 31
Bladed article, possession of, Criminal Justice Act 1988, s.139 33
Brakes defective 135
Brakes defective — buses/goods vehicles 138
Breach of anti-social behaviour order, Crime and Disorder Act 1988, s.1 25
Breach of community order, Criminal Justice Act 2003, sch.8 43
Breach of non-molestation order, Family Law Act 1996, s.42A 83
Breach of protective order, Protection from Harassment Act 1997, s.5(5) and Family Law Act 1996, s.42A 83
Breach of restraining order, Protection from Harassment Act 1997, s.5(5) 83
Brothel keeping, Sexual Offences Act 2003, s.55 76
Burglary in a dwelling (domestic), Theft Act 1968, s.9 217
Burglary in a building other than a dwelling (non-domestic), Theft Act 1968, s.9 221
C

Careless driving (drive without due care and attention), Road Traffic Act 1988, s.3 117
Causing death by careless or inconsiderate driving, Road Traffic Act 1988, s.2B 118
Causing death by driving: unlicensed, disqualified or uninsured drivers, Road Traffic Act 1988, s.3ZB 119
Child car seat, fail to use 137
Child prostitution and pornography, Sexual Offences Act 2003, ss.48, 49 and 50 39
Common assault, Criminal Justice Act 1988, s.39 213
Communication network offences, Communications Act 2003, ss.127(1) and 127(2) 42
Community order, breach of, Criminal Justice Act 2003, sch.8 43
Condition of vehicle/accessories/equipment involving danger of injury, Road Traffic Act 1988, s.40A 136
Condition of vehicle/accessories/equipment involving danger of injury — buses/goods vehicles,

Road Traffic Act 1988, s.40A 138
Criminal damage (other than by fire), Criminal Damage Act 1971, s.1(1) 44
Criminal damage by fire (arson), Criminal Damage Act 1971, s.1 23
Cruelty to a child, Children and Young Persons Act 1933, s.1(1) 47
Cultivation of cannabis plant, Misuse of Drugs Act 1971, s.6(2) 239




D

Dangerous driving, Road Traffic Act 1988, s.2 120
Dangerous parking 137
Defective brakes/exhaust/lights/steering/tyres 135
Defective brakes/steering/tyres — buses/goods vehicles 138
Disorderly behaviour (harassment, alarm or distress), Public Order Act 1986, s.5 88
Disorderly behaviour with intent to cause harassment, alarm or distress, Public Order Act 1986, s.4A 87
Drive otherwise than in accordance with licence 135
Drive otherwise than in accordance with licence (where could be covered) 135
Drive whilst disqualified, Road Traffic Act 1988, s.103 122
Driver’s identity, fail to give information 135
Drugs — class A — fail to attend/remain for initial assessment, Drugs Act 2005, s.12 48
Drugs - class A — fail/refuse to provide a sample, Police and Criminal Evidence Act 1984, s.63B 49
Drugs — Cultivation of cannabis plant, Misuse of Drugs Act 1971, s.6(2) 239
Drugs — Fraudulent evasion of a prohibition by bringing into or taking out of the UK a controlled drug/Importation,
Misuse of Drugs Act 1971,s.3 and Customs and Excise Management Act 1979, s.170(2) 225
Drugs — Permitting premises to be used, Misuse of Drugs Act 1971, s.8 245
Drugs — Possession of a controlled drug, Misuse of Drugs Act 1971, s.5(2) 251
Drugs — Possession of a controlled drug with the intent to supply it to another, Misuse of Drugs Act 1971, s.5(3) 231
Drugs — Production of a controlled drug, Misuse of Drugs Act 1971, s.4(2)(a) or (b) 239
Drugs — Supplying or offering to supply a controlled drug, Misuse of Drugs Act 1971, s.4(3) 231
Drunk and disorderly in a public place, Criminal Justice Act 1967, s.91 55
E

Electricity, abstract/use without authority, Theft Act 1968, s.13 57
Equipment/accessories/vehicle, condition involving danger of injury, Road Traffic Act 1988, s.40A 136
Equipment/accessories/vehicle, condition involving danger of injury — buses/goods vehicles,

Road Traffic Act 1988, s.40A 138
Evade duty — alcohol/tobacco, Customs and Excise Management Act 1979, s.170 20
Evade TV licence payment, Communications Act 2003, s.363 106
Exceed permitted driving time/periods of duty 139
Exceeding/overloading axle weight 137
Exceeding/overloading axle weight — buses/goods vehicles 138
Excess alcohol (drive/attempt to drive), Road Traffic Act 1988, s.5(1)(@) 124
Excess alcohol (in charge), Road Traffic Act 1988, s.5(1)(b) 126
Excise licence, no 135
Exhaust defective 136
Exhaust emission — buses/goods vehicles 138
Exploitation of prostitution, Sexual Offences Act 2003, ss.52 and 53 58
Exposure, Sexual Offences Act 2003, s.66 59




F
Fail to comply with notification requirements, sex offenders register, Sexual Offences Act 2003, ss.91(1)(a)

and 91(1)(b) 91
Fail to comply with police constable directing traffic 137
Fail to comply with traffic signs 137
Fail to co-operate with preliminary (roadside) breath test 135
Fail to give information of drivers identity as required 135
Fail to keep/return written record sheets 139
Fail to notify change of ownership to DVLA 135
Fail to produce insurance certificate 135
Fail to produce test certificate 135
Fail to provide specimen for analysis (drive/attempt to drive), Road Traffic Act 1988, s.7(6) 128
Fail to provide specimen for analysis (in charge), Road Traffic Act 1988, s.7(6) 129
Fail to stop when required by police constable 137
Fail to stop/report road accident, Road Traffic Act 1988, s.170(4) 127
Fail to use appropriate child car seat 137
False accounting, Theft Act 1968, s.17 60
Falsify or alter records with intent to deceive 139
Firearm, carrying in public place, Firearms Act 1968, s.19 61
Football related offences, Sporting Events (Control of Alcohol etc.) Act 1985, ss.2(1) and 2(2),

Football Offences Act 1991, ss.2, 3 and 4, and Criminal Justice and Public Order Act 1994, s.166 62
Fraud — banking and insurance fraud, and obtaining credit through fraud, benefit fraud, and revenue fraud 62d
Fraud — banking and insurance fraud, and obtaining credit through fraud, benefit fraud, and revenue fraud principles 62b
Fraud — confidence 629
Fraud — possessing, making or supplying articles for use in fraud 62i
Fraudulent evasion of a prohibition by bringing into or taking out of the UK a controlled drug,

Misuse of Drugs Act 1971,s.3 and Customs and Excise Management Act 1979, s.170(2) 225
G

GBH, Offences Against the Person Act 1861, s.20 197
Goods vehicle plating certificate, no 138
Goods vehicle test certificate, no 138
Going equipped, for theft, Theft Act 1968, s.25 63
Grievous bodily harm/unlawful wounding, Offences Against the Person Act 1861, s.20 197
H

Handling stolen goods, Theft Act 1968, s.22 66
Harassment — putting people in fear of violence, Protection from Harassment Act 1997, s.4 68
Harassment (without violence), Protection from Harassment Act 1997, s.2 70
|

Identity documents — possess false/another’s/improperly obtained, Identity Cards Act 2006, s.25(5) 71
Importation of a controlled drug, Misuse of Drugs Act 1971, s.3 and Customs and Excise Management Act 1979,
s.170(2) 225
Income tax evasion, Finance Act 2000, s.144 72
Indecent photographs of children, Protection of Children Act 1978, s.1 and Criminal Justice Act 1988, s.160 74
Insurance certificate, fail to produce 135
Insurance, no, Road Traffic Act 1988, s.143 130




L

Licence, drive otherwise than in accordance with 135
Lights defective 136
Load, position or manner in which secured (not involving danger), Road Traffic Act 1988, s.42 136
Load, position or manner in which secured (not involving danger) — buses/goods vehicles,

Road Traffic Act 1988, s.42 138
Load, weight, position, distribution or manner in which secured involving danger of injury,

Road Traffic Act 1988, s.40A 136
Load, weight, position, distribution or manner in which secured involving danger of injury — buses/

goods vehicles, Road Traffic Act 1988, s.40A 138
M

Making off without payment, Theft Act 1978, s.3 79
Mobile telephone, use of while driving 137
Motorway offences 137
N

No excise licence 135
No goods vehicle plating certificate 138
No goods vehicle test certificate 138
No insurance, Road Traffic Act 1988, s.143 130
No operators licence — buses/goods vehicles 139
No test certificate 135
Non-molestation order, breach of, Family Law Act 1996, s.42A 83
Number of passengers or way carried involving danger of injury, Road Traffic Act 1988, s.40A 136
Number of passengers or way carried involving danger of injury — buses/goods vehicles,

Road Traffic Act 1988, s.40A 138
o

Obstruct/resist a police constable in execution of duty, Police Act 1996, s.89(2) 80
Obtaining services dishonestly, Fraud Act 2006, s.11 81
Offences concerning the driver 135
Offences concerning the vehicle 135
Offences concerning use of vehicle 136
Offences re buses/goods vehicles over 35 tonnes (GVW) 138
Offensive weapon, possession of, Prevention of Crime Act 1953, s.1 33
Operators licence, no 139
Overloading/exceeding axle weight 137
Overloading/exceeding axle weight — buses/goods vehicles 138




P

Parking, dangerous 137
Passengers, number or way carried involving danger of injury, Road Traffic Act 1988, s.40A 136
Passengers, number or way carried involving danger of injury — buses/goods vehicles,

Road Traffic Act 1988, s.40A 138
Pelican/zebra crossing contravention 137
Permitting premises to be used, Misuse of Drugs Act 1971, s.8 245
Position or manner in which load secured (not involving danger), Road Traffic Act 1988, s.42 136
Position or manner in which load secured (not involving danger) — buses/goods vehicles,

Road Traffic Act 1988, s.42 138
Possession of a controlled drug, Misuse of Drugs Act 1971, s.5(2) 251
Possession of a controlled drug with the intent to supply it to another, Misuse of Drugs Act 1971, s.5(3) 231
Production of a controlled drug, Misuse of Drugs Act 1971, s.4(2)(a) or (b) 239
Prostitution, exploitation of, Sexual Offences Act 2003, ss.52 and 53 58
Prostitution, keeping a brothel used for, Sexual Offences Act 2003, s.55 76
Protective order, breach of, Protection from Harassment Act 1997, s.5(5) and Family Law Act 1996, s.42A 83
Public Order Act 1986, s.2 (violent disorder) 84
Public Order Act, s.3 (affray) 85
Public Order Act 1986, s.4 (threatening behaviour — fear or provocation of violence) 86
Public Order Act 1986, s.4A (disorderly behaviour with intent to cause harassment, alarm or distress) 87
Public Order Act 1986, s.5 (disorderly behaviour (harassment, alarm or distress)) 88
R

Racially or religiously aggravated assault occasioning actual bodily harm, Crime and Disorder Act 1998, s.29 201
Racially or religiously aggravated common assault, Crime and Disorder Act 1998, s.29 213
Racially or religiously aggravated criminal damage, Crime and Disorder Act 1998, s.30 44
Racially or religiously aggravated disorderly behaviour, Crime and Disorder Act 1998, s.31 88
Racially or religiously aggravated disorderly behaviour with intent to cause harassment, alarm or distress,

Crime and Disorder Act 1998, s.31 87

Racially or religiously aggravated grievous bodily harm/unlawful wounding, Crime and Disorder Act 1998, s.29 197
Racially or religiously aggravated harassment — putting people in fear of violence, Crime and Disorder Act 1998, s.32 68

Racially or religiously aggravated harassment (non violent), Crime and Disorder Act 1998, s.32 70
Racially or religiously aggravated threatening behaviour, Crime and Disorder Act 1998, s.31 86
Railway fare evasion, Regulation of Railways Act 1889, ss.5(1) and (3) 89
Record sheets, fail to keep/return 139
Records, falsify/alter with intent to deceive 139
Restraining order, breach of, Protection from Harassment Act 1997, s.5(5) 83
Roadside breath test, fail to co-operate 135
S

School non-attendance, Education Act 1996, ss.444(1) and 444(1A) 90
Seat belt offences 137
Sex offenders register — fail to comply with notification requirements, Sexual Offences Act 2003, ss.91(1)(a)

and 91(1)(b) 91
Sexual activity in a public lavatory, Sexual Offences Act 2003, s.71 92
Sexual assault, Sexual Offences Act 20083, ss.3 and 7 94
Social security benefit, false statement/representation to obtain, Social Security Administration Act 1992,
ss.111Aand 112 96
Speed limiter not used or incorrectly calibrated 139
Speeding, Road Traffic Regulation Act 1984, s.89(710) 131
Steering defective 135
Steering defective — buses/goods vehicles 138
Supplying or offering to supply a controlled drug, Misuse of Drugs Act 1971, s.4(3) 231




T

Tachograph not used/not working 139
Tax credit fraud, Tax Credits Act 2002, s.35 97
Taxi touting/soliciting for hire, Criminal Justice and Public Order Act 1994, s.167 98
TDA (vehicle taking without consent), Theft Act 1968, s.12 110
Test certificate, fail to produce 135
Test certificate, no 135
Theft, breach of trust, Theft Act 1968, s.1 100a
Theft, dwelling, Theft Act 1968, s.1 101a
Theft, general principles, Theft Act 1968, s.1 99
Theft, person, Theft Act 1968, s.1 102a
Theft, shop, Theft Act 1968, s.1 103a
Threatening behaviour — fear or provocation of violence, Public Order Act 1986, s.4 86
Threats to kill, Offences Against the Person Act 1861, s.16 104
Trade mark, unauthorised use of etc., Trade Marks Act 1994, s.92 105
Traffic signs, fail to comply 137
TV licence payment evasion, Communications Act 2003, s.363 106
TWOC (vehicle taking without consent), Theft Act 1968, s.12 110
Tyres defective 136
Tyres defective — buses/goods vehicles 138
U

Unauthorised use of trade mark, Trade Marks Act 1994, s.92 105
Unfit through drink or drugs (drive/attempt to drive), Road Traffic Act 1988, s.4(1) 132
Unfit through drink or drugs (in charge), Road Traffic Act 1988, s.4(2) 134
Use of mobile telephone while driving 137
\')

VAT evasion, Value Added Tax Act 1994, s.72 107
Vehicle interference, Criminal Attempts Act 1981, s.9 108
Vehicle licence/registration fraud, Vehicle Excise and Registration Act 1994, s.44 109
Vehicle taking without consent, Theft Act 1968, s.12 110
Vehicle taking, aggravated (damage caused to property other than the vehicle in accident

or damage caused to vehicle), Theft Act 1968, ss.12A(2)(c) and 12A(2)(d) 111
Vehicle taking, aggravated (dangerous driving or accident causing injury), Theft Act 1968, ss.12A(2)@) and 12A2)(b) 112
Vehicle/accessories/equipment, condition involving danger of injury, Road Traffic Act 1988, s.40A 136
Vehicle/accessories/equipment, condition involving danger of injury — buses/goods vehicles,

Road Traffic Act 1988, s.40A 138
Violent disorder, Public Order Act 1986, s.2 84
Voyeurism, Sexual Offences Act 2003, s.67 115
w

Weight, position or distribution of load or manner in which load secured involving danger of injury,

Road Traffic Act 1988, s.40A 136
Weight, position or distribution of load or manner in which load secured involving danger of injury

— buses/goods vehicles, Road Traffic Act 1988, s.40A 138
Witness intimidation, Criminal Justice and Public Order Act 1994, s.51 116
Z

Zebra/pelican crossing contravention 137




Offence guidelines - group index

Animal cruelty

Animal cruelty, Animal Welfare Act 2006, ss.4, 8 and 9 22
Breaches

Anti-social behaviour order, breach of, Crime and Disorder Act 1988, s.71(10) 25
Community order, breach of, Criminal Justice Act 2003, sch.8 43
Bail, failure to surrender, Bail Act 1976, ss.6(1) and 6(2) 31
Fail to comply with notification requirements, sex offenders register, Sexual Offences Act 2003,

$s.91(1)(@) and 91(1)(b) 91
Non-molestation order, breach of, Family Law Act 1996, s.42A 83
Protective order, breach of, Protection from Harassment Act 1997, s.5(5) and Family Law Act 1996 s.42A 83
Restraining order, breach of, Protection from Harassment Act 1997, s.5(5) 83
Communications

Communication network offences, Communications Act 20083, ss.127(1) and 127(2) 42
TV licence payment evasion, Communications Act 2003, s.363 106

Criminal damage

Arson (criminal damage by fire), Criminal Damage Act 1971, s.1 23
Criminal damage (other than by fire), Criminal Damage Act 1971, s.1(1) 44
Racially or religiously aggravated criminal damage, Crime and Disorder Act 1998, s.30 44
Drugs

Drugs — class A — fail to attend/remain for initial assessment, Drugs Act 2005, s.12 48
Drugs - class A — fail/refuse to provide a sample, Police and Criminal Evidence Act 1984, s.63B 49
Drugs — Cultivation of cannabis plant, Misuse of Drugs Act 1971, s.6(2) 239
Drugs — Fraudulent evasion of a prohibition by bringing into or taking out of the UK a controlled drug/Importation,
Misuse of Drugs Act 1971,s.3 and Customs and Excise Management Act 1979, s.170(2) 225
Drugs — Permitting premises to be used, Misuse of Drugs Act 1971, s.8 245
Drugs — Possession of a controlled drug, Misuse of Drugs Act 1971, s.5(2) 251
Drugs — Possession of a controlled drug with the intent to supply it to another, Misuse of Drugs Act 1971, s.5(3) 231
Drugs — Production of a controlled drug, Misuse of Drugs Act 1971, s.4(2)(a) or (b) 239
Drugs — Supplying or offering to supply a controlled drug, Misuse of Drugs Act 1971, s.4(3) 231

Education Act
School non-attendance, Education Act 1996, ss.444(1) and 444(1A) 90

Motoring offences

Brakes defective 135
Brakes defective — buses/goods vehicles 138
Careless driving (drive without due care and attention), Road Traffic Act 1988, s.3 117
Causing death by careless or inconsiderate driving, Road Traffic Act 1988, s.2B 118
Causing death by driving: unlicensed, disqualified or uninsured drivers, Road Traffic Act 1988, s.3ZB 119
Condition of vehicle/accessories/equipment involving danger of injury, Road Traffic Act 1988, s.40A 136
Condition of vehicle/accessories/equipment involving danger of injury — buses/goods vehicles,

Road Traffic Act 1988, s.40A 138
Dangerous driving, Road Traffic Act 1988, s.2 120
Dangerous parking 137




Drive in reverse or wrong way on motorway 137
Drive in reverse or wrong way on slip road 137
Drive off carriage way (central reservation or hard shoulder) 137
Drive otherwise than in accordance with licence 135
Drive otherwise than in accordance with licence (where could be covered) 135
Drive whilst disqualified, Road Traffic Act 1988, s.103 122
Exceed permitted driving time/periods of duty 139
Excess alcohol (drive/attempt to drive), Road Traffic Act 1988, s.5(1)(a) 124
Excess alcohol (in charge), Road Traffic Act 1988, s.5(1)(b) 126
Exhaust defective 136
Exhaust emission — buses/goods vehicles 138
Fail to comply with police constable directing traffic 137
Fail to comply with traffic signs 137
Fail to co-operate with preliminary (roadside) breath test 135
Fail to give information of drivers identity as required 135
Fail to keep/return written record sheets 139
Fail to notify change of ownership to DVLA 135
Fail to produce insurance certificate 135
Fail to produce test certificate 135
Fail to provide specimen for analysis (drive/attempt to drive), Road Traffic Act 1988, s.7(6) 128
Fail to provide specimen for analysis (in charge), Road Traffic Act 1988, s.7(6) 129
Fail to stop when required by police constable 137
Fail to stop/report road accident, Road Traffic Act 1988, s.170(4) 127
Fail to use appropriate child car seat 137
Falsify or alter records with intent to deceive 139
Learner driver or excluded vehicle on motorway 137
Licence, drive otherwise than in accordance with 135
Licence, drive otherwise than in accordance with (where could be covered) 135
Lights defective 136
Make U turn on motorway 137
Motorway offences 137
No excise licence 135
No goods vehicle plating certificate 138
No goods vehicle test certificate 138
No insurance, Road Traffic Act 1988, s.143 130
No operators licence — buses/goods vehicles 139
No test certificate 135
Number of passengers or way carried involving danger of injury, Road Traffic Act 1988, s.40A 136
Number of passengers or way carried involving danger of injury — buses/goods vehicles,

Road Traffic Act 1988, s.40A 138
Offences concerning the driver 135
Offences concerning the vehicle 135
Offences concerning use of vehicle 136
Offences re buses/goods vehicles over 35 tonnes (GVW) 138
Overloading/exceeding axle weight 137
Overloading/exceeding axle weight — buses/goods vehicles 138
Pelican/zebra crossing contravention 137
Position or manner in which load secured (not involving danger), Road Traffic Act 1988, s.42 136
Position or manner in which load secured (not involving danger) — buses/goods vehicles,

Road Traffic Act 1988, s.42 138
Seat belt offences 137
Speed limiter not used or incorrectly calibrated 139
Speeding, Road Traffic Regulation Act 1984, s.89(10) 131
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Fraudulent evasion of a prohibition
by bringing into or taking out of the
UK a controlled drug

Misuse of Drugs Act 1971 (section 3)

Customs and Excise Management Act 1979

(section 170(2))

=
o
|_
<
('
(@)
[
=

Class A

Maximum: Life imprisonment

Offence range: 3 years 6 months’ — 16 years’ custody

A class A offence is a drug trafficking offence for the purpose
of imposing a minimum sentence under section 110 Powers of
Criminal Courts (Sentencing) Act 2000

Class B
Maximum: 14 years’ custody and/or unlimited fine
Offence range: 12 weeks’ — 10 years’ custody

Class C

Maximum: 14 years’ custody and/or unlimited fine
Offence range: Community order — 8 years’ custody
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STEP ONE
Determining the offence category

The court should determine the offender’s culpability (role) and the harm caused (quantity) with reference
to the tables below.

In assessing culpability, the sentencer should weigh up all the factors of the case to determine role.
Where there are characteristics present which fall under different role categories, the court should
balance these characteristics to reach a fair assessment of the offender’s culpability.

In assessing harm, quantity is determined by the weight of the product. Purity is not taken into account
at step 1 but is dealt with at step 2.

Where the operation is on the most serious and commercial scale, involving a quantity of drugs significantly
higher than category 1, sentences of 20 years and above may be appropriate, depending on the role of the
offender.

Culpability demonstrated by offender’s role
One or more of these characteristics may demonstrate
the offender’s role. These lists are not exhaustive.

LEADING role:

directing or organising buying and selling on a
commercial scale;

substantial links to, and influence on, others in a chain;
close links to original source;

expectation of substantial financial gain;

uses business as cover;

abuses a position of trust or responsibility.

Category of harm
Indicative quantity of drug concerned (upon which the
starting point is based):

Category 1

¢ heroin, cocaine — 5kg;

e ecstasy — 10,000 tablets;
e LSD - 250,000 squares;
e amphetamine — 20kg;

e cannabis — 200kg;

e ketamine — 5kg.

SIGNIFICANT role:

operational or management function within a chain;
involves others in the operation whether by pressure,
influence, intimidation or reward;

motivated by financial or other advantage, whether or
not operating alone;

some awareness and understanding of scale of
operation.

Category 2

¢ heroin, cocaine — 1kg;

e ecstasy — 2,000 tablets;
e LSD - 25,000 squares;
e amphetamine — 4kg;

e cannabis — 40kg;

e ketamine — 1kg.

LESSER role:

performs a limited function under direction;
engaged by pressure, coercion, intimidation;
involvement through naivety/exploitation;

no influence on those above in a chain;

very little, if any, awareness or understanding of the
scale of operation;

if own operation, solely for own use (considering
reasonableness of account in all the circumstances).

Category 3

¢ heroin, cocaine — 150g;
e ecstasy — 300 tablets;
e LSD - 2,500 squares;

e amphetamine — 750g;
e cannabis — 6kg;

e ketamine — 1508g.
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Category 4

¢ heroin, cocaine — 5g;
e ecstasy — 20 tablets;
e LSD - 170 squares;

e amphetamine — 20g;
e cannabis — 100g;

e ketamine — 5g.
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STEP TWO
Starting point and category range

Having determined the category, the court should use the corresponding starting point to reach a sentence
within the category range below. The starting point applies to all offenders irrespective of plea or previous
convictions. The court should then consider further adjustment within the category range for aggravating or
mitigating features, set out over the page. In cases where the offender is regarded as being at the very top
of the ‘leading’ role it may be justifiable for the court to depart from the guideline.
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Where the defendant is dependent on or has a propensity to misuse drugs and there is sufficient prospect
of success, a community order with a drug rehabilitation requirement under section 209 of the Criminal
Justice Act 2003 can be a proper alternative to a short or moderate length custodial sentence.

For class A cases, section 110 of the Powers of Criminal Courts (Sentencing) Act 2000 provides that
a court should impose a minimum sentence of at least seven years’ imprisonment for a third class
A trafficking offence except where the court is of the opinion that there are particular circumstances
which (a) relate to any of the offences or to the offender; and (b) would make it unjust to do so in all
the circumstances.

CLASS A Leading role Significant role Lesser role
Category 1 Starting point Starting point Starting point
14 years’ custody 10 years’ custody 8 years’ custody
Category range Category range Category range
12 — 16 years’ custody 9 — 12 years’ custody 6 — 9 years’ custody
Category 2 Starting point Starting point Starting point
11 years’ custody 8 years’ custody 6 years’ custody
Category range Category range Category range
9 — 13 years’ 6 years 6 months’ — 5—7years’
custody 10 years’ custody custody
Category 3 Starting point Starting point Starting point
8 years 6 months’ custody 6 years’ custody 4 years 6 months’ custody
Category range Category range Category range
6 years 6 months’ — 5 — 7 years’ 3 years 6 months’ —
10 years’ custody custody 5 years’ custody
Category 4 Where the quantity falls below the indicative amount set out for category 4 on the previous page, first

identify the role for the importation offence, then refer to the starting point and ranges for possession
or supply offences, depending on intent.

Where the quantity is significantly larger than the indicative amounts for category 4 but below
category 3 amounts, refer to the category 3 ranges above.
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CLASS B Leading role Significant role Lesser role
Category 1 Starting point Starting point Starting point
8 years’ custody 5 years 6 months’ custody 4 years’ custody
Category range Category range Category range
7 — 10 years’ 5 —7years’ 2 years 6 months’ —
custody custody 5 years’ custody
Category 2 Starting point Starting point Starting point
6 years’ custody 4 years’ custody 2 years’ custody
Category range Category range Category range
4 years 6 months’ — 2 years 6 months’ — 18 months’ —
8 years’ custody 5 years’ custody 3 years’ custody
Category 3 Starting point Starting point Starting point
4 years’ custody 2 years’ custody 1year’s custody
Category range Category range Category range
2 years 6 months’ — 18 months’ — 12 weeks’ —
5 years’ custody 3 years’ custody 18 months’ custody
Category 4 Where the quantity falls below the indicative amount set out for category 4 on the previous page, first
identify the role for the importation offence, then refer to the starting point and ranges for possession
or supply offences, depending on intent.
Where the quantity is significantly larger than the indicative amounts for category 4 but below
category 3 amounts, refer to the category 3 ranges above.
CLASS C Leading role Significant role Lesser role
Category 1 Starting point Starting point Starting point
5 years’ custody 3 years’ custody 18 months’ custody
Category range Category range Category range
4 — 8 years’ custody 2 — 5 years’ custody 1— 3 years’ custody
Category 2 Starting point Starting point Starting point
3 years 6 months’ custody 18 months’ custody 26 weeks’ custody
Category range Category range Category range
2 — 5 years’ custody 1— 3 years’ custody 12 weeks’ — 18 months’ custody
Category 3 Starting point Starting point Starting point
18 months’ custody 26 weeks’ custody High level community order
Category range Category range Category range
1—3years’ 12 weeks’ — Medium level community order
custody 18 months’ custody — 12 weeks’ custody
Category 4 Where the quantity falls below the indicative amount set out for category 4 on the previous page, first
identify the role for the importation offence, then refer to the starting point and ranges for possession
or supply offences, depending on intent.
Where the quantity is significantly larger than the indicative amounts for category 4 but below
category 3 amounts, refer to the category 3 ranges above.
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The table below contains a non-exhaustive list of additional factual elements providing the context of the
offence and factors relating to the offender. Identify whether any combination of these, or other relevant
factors, should result in an upward or downward adjustment from the starting point. In some cases, having
considered these factors, it may be appropriate to move outside the identified category range.

For appropriate class C ranges, consider the custody threshold as follows:

* has the custody threshold been passed?

* ifso,is it unavoidable that a custodial sentence be imposed?

* if so, can that sentence be suspended?

Factors increasing seriousness

Statutory aggravating factors:

Factors reducing seriousness or reflecting personal
mitigation

Previous convictions, having regard to a) nature of the
offence to which conviction relates and relevance to current
offence; and b) time elapsed since conviction (see shaded
box at page 227 if third drug trafficking conviction)

Involvement due to pressure, intimidation or coercion
falling short of duress, except where already taken into
account at step 1

Supply only of drug to which offender addicted

Offender used or permitted a person under 18 to deliver a
controlled drug to a third person

Offender 18 or over supplies or offers to supply a drug on,

or in the vicinity of, school premises either when school in

use as such or at a time between one hour before and one
hour after they are to be used

Mistaken belief of the offender regarding the type of drug,
taking into account the reasonableness of such belief in all
the circumstances

Isolated incident

Low purity

Offence committed on bail

No previous convictions or no relevant or recent convictions

Other aggravating factors include:

Offender’s vulnerability was exploited

Targeting of any premises intended to locate vulnerable
individuals

Remorse

Exposure of others to more than usual danger, for example
drugs cut with harmful substances

Good character and/or exemplary conduct

Attempts to conceal or dispose of evidence, where not
charged separately

Determination and/or demonstration of steps having been
taken to address addiction or offending behaviour

Presence of others, especially children and/or non-users

Serious medical conditions requiring urgent, intensive or
long-term treatment

Presence of weapon, where not charged separately

Age and/or lack of maturity where it affects the
responsibility of the offender

High purity

Mental disorder or learning disability

Failure to comply with current court orders

Sole or primary carer for dependent relatives

Offence committed on licence

Established evidence of community impact
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STEP THREE

Consider any factors which indicate a reduction, such as assistance to the prosecution

The court should take into account sections 73 and 74 of the Serious Organised Crime and Police Act
2005 (assistance by defendants: reduction or review of sentence) and any other rule of law by virtue of
which an offender may receive a discounted sentence in consequence of assistance given (or offered) to
the prosecutor or investigator.
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STEP FOUR

Reduction for guilty pleas

The court should take account of any potential reduction for a guilty plea in accordance with section 144
of the Criminal Justice Act 2003 and the Guilty Plea guideline.

For class A offences, where a minimum mandatory sentence is imposed under section 110 Powers of
Criminal Courts (Sentencing) Act, the discount for an early guilty plea must not exceed 20 per cent.

STEP FIVE

Totality principle

If sentencing an offender for more than one offence, or where the offender is already serving a sentence,
consider whether the total sentence is just and proportionate to the offending behaviour.

STEP SIX

Confiscation and ancillary orders

In all cases, the court is required to consider confiscation where the Crown invokes the process or where
the court considers it appropriate. It should also consider whether to make ancillary orders.

STEP SEVEN

Reasons

Section 174 of the Criminal Justice Act 2003 imposes a duty to give reasons for, and explain the effect of,
the sentence.

STEP EIGHT

Consideration for remand time

Sentencers should take into consideration any remand time served in relation to the final sentence at
this final step. The court should consider whether to give credit for time spent on remand in custody or
on bail in accordance with sections 240 and 240A of the Criminal Justice Act 2003.
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Supplying or offering to supply
a controlled drug
Misuse of Drugs Act 1971 (section 4(3))

Possession of a controlled drug
with intent to supply it to another
Misuse of Drugs Act 1971 (section 5(3))

Class A

Maximum: Life imprisonment

Offence range: Community order — 16 years’ custody

A class A offence is a drug trafficking offence for the purpose
of imposing a minimum sentence under section 110 Powers of
Criminal Courts (Sentencing) Act 2000

Class B
Maximum: 14 years’ custody and/or unlimited fine
Offence range: Fine — 10 years’ custody

Class C

Maximum: 14 years’ custody and/or unlimited fine
Offence range: Fine — 8 years’ custody
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STEP ONE
Determining the offence category

The court should determine the offender’s culpability (role) and the harm caused (quantity/type of offender)
with reference to the tables below.

In assessing culpability, the sentencer should weigh up all the factors of the case to determine role.
Where there are characteristics present which fall under different role categories, the court should
balance these characteristics to reach a fair assessment of the offender’s culpability.

In assessing harm, quantity is determined by the weight of the product. Purity is not taken into account
at step 1 but is dealt with at step 2. Where the offence is street dealing or supply of drugs in prison
by a prison employee, the quantity of the product is less indicative of the harm caused and therefore
the starting point is not based on quantity.

Where the operation is on the most serious and commercial scale, involving a quantity of drugs significantly
higher than category 1, sentences of 20 years and above may be appropriate, depending on the role of the
offender.

See page 233.
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Culpability demonstrated by offender’s role
One or more of these characteristics may demonstrate
the offender’s role. These lists are not exhaustive.

LEADING role:

 directing or organising buying and selling on a
commercial scale;

» substantial links to, and influence on, others in a chain;

e close links to original source;

e expectation of substantial financial gain;

e uses business as cover;

* abuses a position of trust or responsibility, for example
prison employee, medical professional.

SIGNIFICANT role:

» operational or management function within a chain;

* involves others in the operation whether by pressure,
influence, intimidation or reward;

e motivated by financial or other advantage, whether or
not operating alone;

e some awareness and understanding of scale of
operation;

* supply, other than by a person in a position of
responsibility, to a prisoner for gain without coercion.

Category of harm
Indicative quantity of drug concerned (upon which the
starting point is based):

Category 1

* heroin, cocaine — 5kg;

e ecstasy — 10,000 tablets;
e LSD - 250,000 squares;
e amphetamine — 20kg;

e cannabis — 200kg;

e ketamine — gkg.

Category 2

¢ heroin, cocaine — 1kg;

e ecstasy — 2,000 tablets;
e LSD - 25,000 squares;
e amphetamine — 4kg;

e cannabis — 40kg;

e ketamine — 1kg.

LESSER role:

» performs a limited function under direction;

» engaged by pressure, coercion, intimidation;

e involvement through naivety/exploitation;

* noinfluence on those above in a chain;

* very little, if any, awareness or understanding of the
scale of operation;

e if own operation, absence of any financial gain, for
example joint purchase for no profit, or sharing minimal
quantity between peers on non-commercial basis.

Category 3

Where the offence is selling directly to users™ (‘street
dealing’), the starting point is not based on a quantity,
OR

where the offence is supply of drugs in prison by a prison
employee, the starting point is not based on a quantity —
see shaded box on page 232,

OR

¢ heroin, cocaine — 150g;

e ecstasy — 300 tablets;

e LSD - 2,500 squares;

e amphetamine — 750g;

e cannabis — 6kg;

e ketamine —150g.
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Category 4

¢ heroin, cocaine — 5g;

e ecstasy — 20 tablets;

e LSD - 170 squares;

e amphetamine — 20g;

e cannabis — 100g;

e ketamine — 5g;

OR

where the offence is selling directly to users” (‘street
dealing’) the starting point is not based on quantity —
g0 to category 3.

* Including test purchase officers
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STEP TWO
Starting point and category range

Having determined the category, the court should use the corresponding starting point to reach a sentence
within the category range below. The starting point applies to all offenders irrespective of plea or previous
convictions. The court should then consider further adjustment within the category range for aggravating or
mitigating features, set out on page 236. In cases where the offender is regarded as being at the very top of
the ‘leading’ role it may be justifiable for the court to depart from the guideline.

Where the defendant is dependent on or has a propensity to misuse drugs and there is sufficient prospect
of success, a community order with a drug rehabilitation requirement under section 209 of the Criminal
Justice Act 2003 can be a proper alternative to a short or moderate length custodial sentence.

For class A cases, section 110 of the Powers of Criminal Courts (Sentencing) Act 2000 provides that
a court should impose a minimum sentence of at least seven years’ imprisonment for a third class
A trafficking offence except where the court is of the opinion that there are particular circumstances
which (a) relate to any of the offences or to the offender; and (b) would make it unjust to do so in all
the circumstances.

CLASS A Leading role Significant role Lesser role
Category 1 Starting point Starting point Starting point
14 years’ custody 10 years’ custody 7 years’ custody
Category range Category range Category range
12 — 16 years’ custody 9 — 12 years’ custody 6 — 9 years’ custody
Category 2 Starting point Starting point Starting point
11 years’ custody 8 years’ custody 5 years’ custody
Category range Category range Category range
9 — 13 years’ custody 6 years 6 months’ — 3 years 6 months’ —
10 years’ custody 7 years’ custody
Category 3 Starting point Starting point Starting point
8 years 6 months’ custody 4 years 6 months’ custody 3 years’ custody
Category range Category range Category range
6 years 6 months’ — 3 years 6 months’ — 2 — 4 years 6 months’
10 years’ custody 7 years’ custody custody
Category 4 Starting point Starting point Starting point
5 years 6 months’ custody 3 years 6 months’ custody 18 months’ custody
Category range Category range Category range
4 years 6 months’ — 2 — 5 years’ High level community order —
7 years 6 months’ custody custody 3 years’ custody
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CLASS B Leading role Significant role Lesser role
Category 1 Starting point Starting point Starting point
8 years’ custody 5 years 6 months’ custody 3 years’ custody
Category range Category range Category range
7 — 10 years’ 5 —7years’ 2 years 6 months’ —
custody custody 5 years’ custody
Category 2 Starting point Starting point Starting point
6 years’ custody 4 years’ custody 1year’s custody
Category range Category range Category range
4 years 6 months’ — 2 years 6 months’ — 26 weeks’ —
8 years’ custody 5 years’ custody 3 years’ custody
Category 3 Starting point Starting point Starting point
4 years’ custody 1year’s custody High level community order
Category range Category range Category range
2 years 6 months’ — 26 weeks’ — Low level community order —
5 years’ custody 3 years’ custody 26 weeks’ custody
Category 4 Starting point Starting point Starting point
18 months’ custody High level community order Low level community order
Category range Category range Category range
26 weeks’ — Medium level community order Band B fine —
3 years’ custody — 26 weeks’ custody medium level community order
CLASS C Leading role Significant role Lesser role
Category 1 Starting point Starting point Starting point
5 years’ custody 3 years’ custody 18 months’ custody
Category range Category range Category range
4 — 8 years’ custody 2 — 5 years’ custody 1— 3 years’ custody
Category 2 Starting point Starting point Starting point
3 years 6 months’ custody 18 months’ custody 26 weeks’ custody
Category range Category range Category range
2 — 5 years’ custody 1— 3 years’ custody 12 weeks’ — 18 months’ custody
Category 3 Starting point Starting point Starting point
18 months’ custody 26 weeks’ custody High level community order
Category range Category range Category range
1—3years’ 12 weeks’ — Low level community order —
custody 18 months’ custody 12 weeks’ custody
Category 4 Starting point Starting point Starting point

26 weeks’ custody

Category range
High level community order —
18 months’ custody

High level community order

Category range
Low level community order —
12 weeks’ custody

Low level community order

Category range
Band A fine —
medium level community order
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The table below contains a non-exhaustive list of additional factual elements providing the context of the
offence and factors relating to the offender. Identify whether any combination of these, or other relevant
factors, should result in an upward or downward adjustment from the starting point. In some cases, having
considered these factors, it may be appropriate to move outside the identified category range.

For appropriate class B and C ranges, consider the custody threshold as follows:

* has the custody threshold been passed?

* ifso,is it unavoidable that a custodial sentence be imposed?

* if so, can that sentence be suspended?

For appropriate class B and C ranges, the court should also consider the community threshold as follows:

* has the community threshold been passed?

Factors increasing seriousness

Statutory aggravating factors:

Previous convictions, having regard to a) nature of the
offence to which conviction relates and relevance to current
offence; and b) time elapsed since conviction (see shaded
box at page 234 if third drug trafficking conviction)

Factors reducing seriousness or reflecting personal
mitigation

Involvement due to pressure, intimidation or coercion
falling short of duress, except where already taken into
account at step 1

Offender used or permitted a person under 18 to deliver a
controlled drug to a third person

Supply only of drug to which offender addicted

Offender 18 or over supplies or offers to supply a drug on,

or in the vicinity of, school premises either when school in

use as such or at a time between one hour before and one
hour after they are to be used

Mistaken belief of the offender regarding the type of drug,
taking into account the reasonableness of such belief in all
the circumstances

Isolated incident

Offence committed on bail

Low purity

Other aggravating factors include:

No previous convictions or no relevant or recent convictions

Targeting of any premises intended to locate vulnerable
individuals or supply to such individuals and/or supply to
those under 18

Offender’s vulnerability was exploited

Remorse

Exposure of others to more than usual danger, for example
drugs cut with harmful substances

Good character and/or exemplary conduct

Attempts to conceal or dispose of evidence, where not
charged separately

Determination and/or demonstration of steps having been
taken to address addiction or offending behaviour

Presence of others, especially children and/or non-users

Presence of weapon, where not charged separately

Serious medical conditions requiring urgent, intensive or
long-term treatment

Charged as importation of a very small amount

High purity

Age and/or lack of maturity where it affects the
responsibility of the offender

Failure to comply with current court orders

Mental disorder or learning disability

Offence committed on licence

Sole or primary carer for dependent relatives

Established evidence of community impact
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STEP THREE

Consider any factors which indicate a reduction, such as assistance to the prosecution

The court should take into account sections 73 and 74 of the Serious Organised Crime and Police Act
2005 (assistance by defendants: reduction or review of sentence) and any other rule of law by virtue of
which an offender may receive a discounted sentence in consequence of assistance given (or offered) to
the prosecutor or investigator.

STEP FOUR

Reduction for guilty pleas

The court should take account of any potential reduction for a guilty plea in accordance with section 144
of the Criminal Justice Act 2003 and the Guilty Plea guideline.

For class A offences, where a minimum mandatory sentence is imposed under section 110 Powers of
Criminal Courts (Sentencing) Act, the discount for an early guilty plea must not exceed 20 per cent.

STEP FIVE

Totality principle

If sentencing an offender for more than one offence, or where the offender is already serving a sentence,
consider whether the total sentence is just and proportionate to the offending behaviour.

STEP SIX

Confiscation and ancillary orders

In all cases, the court is required to consider confiscation where the Crown invokes the process or where
the court considers it appropriate. It should also consider whether to make ancillary orders.

STEP SEVEN

Reasons

Section 174 of the Criminal Justice Act 2003 imposes a duty to give reasons for, and explain the effect of,
the sentence.

STEP EIGHT

Consideration for remand time

Sentencers should take into consideration any remand time served in relation to the final sentence at
this final step. The court should consider whether to give credit for time spent on remand in custody or
on bail in accordance with sections 240 and 240A of the Criminal Justice Act 2003.
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Production of a controlled drug
Misuse of Drugs Act 1971 (section 4(2)(a) or (b))

Class A

Maximum: Life imprisonment

Offence range: Community order — 16 years’ custody

A class A offence is a drug trafficking offence for the purpose
of imposing a minimum sentence under section 110 Powers of
Criminal Courts (Sentencing) Act 2000

Class B
Maximum: 14 years’ custody
Offence range: Discharge — 10 years’ custody

Class C
Maximum: 14 years’ custody
Offence range: Discharge — 8 years’ custody

Cultivation of cannabis plant
Misuse of Drugs Act 1971 (section 6(2))
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Maximum: 14 years’ custody
Offence range: Discharge — 10 years’ custody

Update 6 — Effective from 27 February 2012 239



STEP ONE
Determining the offence category

The court should determine the offender’s culpability (role) and the harm caused (output or potential
output) with reference to the tables below.

In assessing culpability, the sentencer should weigh up all of the factors of the case to determine role.
Where there are characteristics present which fall under different role categories, the court should
balance these characteristics to reach a fair assessment of the offender’s culpability.

In assessing harm, output or potential output is determined by the weight of the product or number of
plants/scale of operation. For production offences, purity is not taken into account at step 1 but is dealt
with at step 2.

Where the operation is on the most serious and commercial scale, involving a quantity of drugs significantly
higher than category 1, sentences of 20 years and above may be appropriate, depending on the role of the
offender.
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Culpability demonstrated by offender’s role
One or more of these characteristics may demonstrate
the offender’s role. These lists are not exhaustive.

LEADING role:

» directing or organising production on a commercial
scale;

» substantial links to, and influence on, others in a chain;

e expectation of substantial financial gain;

e uses business as cover;

» abuses a position of trust or responsibility.

SIGNIFICANT role:

e operational or management function within a chain;

* involves others in the operation whether by pressure,
influence, intimidation or reward;

* motivated by financial or other advantage, whether or
not operating alone;

e some awareness and understanding of scale of
operation.

LESSER role:

e performs a limited function under direction;

* engaged by pressure, coercion, intimidation;

 involvement through naivety/exploitation;

* noinfluence on those above in a chain;

e very little, if any, awareness or understanding of the
scale of operation;

 if own operation, solely for own use (considering
reasonableness of account in all the circumstances).

Category of harm
Indicative output or potential output (upon which the
starting point is based):

Category 1

¢ heroin, cocaine — 5kg;

e ecstasy — 10,000 tablets;

e LSD - 250,000 tablets;

e amphetamine — 20kg;

e cannabis — operation capable of producing industrial
quantities for commercial use;

e ketamine — skg.

Category 2

¢ heroin, cocaine — 1kg;

e ecstasy — 2,000 tablets;

e LSD - 25,000 squares;

e amphetamine — 4kg;

e cannabis — operation capable of producing significant
quantities for commercial use;

e ketamine — 1kg.

Category 3

¢ heroin, cocaine — 150g;
e ecstasy — 300 tablets;
e LSD - 2,500 squares;

e amphetamine — 750g;
e cannabis — 28 plants;*
e ketamine — 150g.

240

Category 4

¢ heroin, cocaine — 5g;

e ecstasy — 20 tablets;

e LSD - 170 squares;

e amphetamine — 20g;

e cannabis — 9 plants (domestic operation);*
e ketamine — 5g.

*

With assumed yield of 40g per plant
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STEP TWO
Starting point and category range

Having determined the category, the court should use the corresponding starting point to reach a sentence
within the category range below. The starting point applies to all offenders irrespective of plea or previous

convictions. The court should then consider further adjustment within the category range for aggravating or
mitigating features, set out on page 243. In cases where the offender is regarded as being at the very top of

the ‘leading’ role it may be justifiable for the court to depart from the guideline.

Where the defendant is dependent on or has a propensity to misuse drugs and there is sufficient prospect
of success, a community order with a drug rehabilitation requirement under section 209 of the Criminal
Justice Act 2003 can be a proper alternative to a short or moderate length custodial sentence.

For class A cases, section 110 of the Powers of Criminal Courts (Sentencing) Act 2000 provides that
a court should impose a minimum sentence of at least seven years’ imprisonment for a third class

A trafficking offence except where the court is of the opinion that there are particular circumstances
which (a) relate to any of the offences or to the offender; and (b) would make it unjust to do so in all
the circumstances.

CLASS A Leading role Significant role Lesser role
Category 1 Starting point Starting point Starting point
14 years’ custody 10 years’ custody 7 years’ custody
Category range Category range Category range
12 — 16 years’ custody 9 — 12 years’ custody 6 — 9 years’ custody
Category 2 Starting point Starting point Starting point
11 years’ custody 8 years’ custody 5 years’ custody
Category range Category range Category range
9 — 13 years’ 6 years 6 months’ — 3 years 6 months’ —
custody 10 years’ custody 7 years’ custody
Category 3 Starting point Starting point Starting point
8 years 6 months’ custody 5 years’ custody 3 years 6 months’ custody
Category range Category range Category range
6 years 6 months’ — 3 years 6 months’ — 2 — 5 years’
10 years’ custody 7 years’ custody custody
Category 4 Starting point Starting point Starting point

5 years 6 months’ custody

Category range
4 years 6 months’ —
7 years 6 months’ custody

3 years 6 months’ custody

Category range
2 — 5years’
custody

18 months’ custody

Category range
High level community order —
3 years’ custody
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CLASS B Leading role Significant role Lesser role
Category 1 Starting point Starting point Starting point
8 years’ custody 5 years 6 months’ custody 3 years’ custody
Category range Category range Category range
7 — 10 years’ 5 —7years’ 2 years 6 months’ —
custody custody 5 years’ custody
Category 2 Starting point Starting point Starting point
6 years’ custody 4 years’ custody 1year’s custody
Category range Category range Category range
4 years 6 months’ — 2 years 6 months’ — 26 weeks’ —
8 years’ custody 5 years’ custody 3 years’ custody
Category 3 Starting point Starting point Starting point
4 years’ custody 1year’s custody High level community order
Category range Category range Category range
2 years 6 months’ — 26 weeks’ — Low level community order —
5 years’ custody 3 years’ custody 26 weeks’ custody
Category 4 Starting point Starting point Starting point
1year’s custody High level community order Band C fine
Category range Category range Category range
High level community order — Medium level community order Discharge —
3 years’ custody — 26 weeks’ custody medium level community order
CLASS C Leading role Significant role Lesser role
Category 1 Starting point Starting point Starting point
5 years’ custody 3 years’ custody 18 months’ custody
Category range Category range Category range
4 — 8 years’ custody 2 — 5 years’ custody 1— 3 years’ custody
Category 2 Starting point Starting point Starting point
3 years 6 months’ custody 18 months’ custody 26 weeks’ custody
Category range Category range Category range
2 — 5 years’ 1—3years’ High level community order —
custody custody 18 months’ custody
Category 3 Starting point Starting point Starting point
18 months’ custody 26 weeks’ custody High level community order
Category range Category range Category range
1—3years’ High level community order — Low level community order —
custody 18 months’ custody 12 weeks’ custody
Category 4 Starting point Starting point Starting point
26 weeks’ custody High level community order Band C fine
Category range Category range Category range
High level community order — Low level community order — Discharge —
18 months’ custody 12 weeks’ custody medium level community order
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The table below contains a non-exhaustive list of additional factual elements providing the context of the

offence and factors relating to the offender. Identify whether any combination of these, or other relevant

factors, should result in an upward or downward adjustment from the starting point. In some cases, having

considered these factors, it may be appropriate to move outside the identified category range.
Where appropriate, consider the custody threshold as follows:

* has the custody threshold been passed?

* ifso,is it unavoidable that a custodial sentence be imposed?

* if so, can that sentence be suspended?

Where appropriate, the court should also consider the community threshold as follows:

* has the community threshold been passed?

Factors increasing seriousness

Statutory aggravating factors:

Previous convictions, having regard to a) nature of the
offence to which conviction relates and relevance to current
offence; and b) time elapsed since conviction (see shaded
box at page 241 if third drug trafficking conviction)

Factors reducing seriousness or reflecting personal
mitigation

Involvement due to pressure, intimidation or coercion
falling short of duress, except where already taken into
account at step 1

Offence committed on bail

Isolated incident

Other aggravating factors include:

Low purity

Nature of any likely supply

No previous convictions or no relevant or recent convictions

Level of any profit element

Offender’s vulnerability was exploited

Use of premises accompanied by unlawful access to
electricity/other utility supply of others

Remorse

Ongoing/large scale operation as evidenced by presence
and nature of specialist equipment

Good character and/or exemplary conduct

Exposure of others to more than usual danger, for example
drugs cut with harmful substances

Determination and/or demonstration of steps having been
taken to address addiction or offending behaviour

Attempts to conceal or dispose of evidence, where not
charged separately

Serious medical conditions requiring urgent, intensive or
long-term treatment

Presence of others, especially children and/or non-users

Presence of weapon, where not charged separately

Age and/or lack of maturity where it affects the
responsibility of the offender

High purity or high potential yield

Mental disorder or learning disability

Failure to comply with current court orders

Sole or primary carer for dependent relatives

Offence committed on licence

Established evidence of community impact
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STEP THREE

Consider any factors which indicate a reduction, such as assistance to the prosecution

The court should take into account sections 73 and 74 of the Serious Organised Crime and Police Act
2005 (assistance by defendants: reduction or review of sentence) and any other rule of law by virtue of
which an offender may receive a discounted sentence in consequence of assistance given (or offered) to
the prosecutor or investigator.

STEP FOUR

Reduction for guilty pleas

The court should take account of any potential reduction for a guilty plea in accordance with section 144
of the Criminal Justice Act 2003 and the Guilty Plea guideline.

For class A offences, where a minimum mandatory sentence is imposed under section 110 Powers of
Criminal Courts (Sentencing) Act, the discount for an early guilty plea must not exceed 20 per cent.

STEP FIVE
Totality principle

% If sentencing an offender for more than one offence, or where the offender is already serving a sentence,
E consider whether the total sentence is just and proportionate to the offending behaviour.
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8 STEP SIX

— Confiscation and ancillary orders

% In all cases, the court is required to consider confiscation where the Crown invokes the process or where
= the court considers it appropriate. It should also consider whether to make ancillary orders.

5

[

8 STEP SEVEN

[a ¥ Reasons

Section 174 of the Criminal Justice Act 2003 imposes a duty to give reasons for, and explain the effect of,
the sentence.

STEP EIGHT

Consideration for remand time

Sentencers should take into consideration any remand time served in relation to the final sentence at
this final step. The court should consider whether to give credit for time spent on remand in custody or
on bail in accordance with sections 240 and 240A of the Criminal Justice Act 2003.

244 Update 6 — Effective from 27 February 2012



Permitting premises to be used
Misuse of Drugs Act 1971 (section 8)

Class A

Maximum: 14 years’ custody

Offence range: Community order — 4 years’ custody

A class A offence is a drug trafficking offence for the purpose
of imposing a minimum sentence under section 110 Powers of
Criminal Courts (Sentencing) Act 2000

Class B
Maximum: 14 years’ custody
Offence range: Fine — 18 months’ custody

Class C
Maximum: 14 years’ custody
Offence range: Discharge — 26 weeks’ custody

)
L
oA
=
L
oz
[
D
=
=
oY
L
(o

Update 6 — Effective from 27 February 2012 245



STEP ONE
Determining the offence category

The court should determine the offender’s culpability and the harm caused (extent of the activity
and/or the quantity of drugs) with reference to the table below.

In assessing harm, quantity is determined by the weight of the product. Purity is not taken into
account at step 1 but is dealt with at step 2.

Category 1 Higher culpability and greater harm

Category 2 Lower culpability and greater harm; or higher culpability and lesser harm

Category 3 Lower culpability and lesser harm

Factors indicating culpability (non-exhaustive) Factors indicating harm (non-exhaustive)
Higher culpability: Greater harm:

Permits premises to be used primarily for drug activity, Regular drug-related activity

for example crack house

Higher quantity of drugs, for example:
e heroin, cocaine — more than 5g;

Uses legitimate business premises to aid and/or ¢ cannabis — more than 50g.
conceal illegal activity, for example public house or club

Permits use in expectation of substantial financial gain

Lesser harm:

Lower culpability:

Infrequent drug-related activity

Permits use for limited or no financial gain

Lower quantity of drugs, for example:

No active role in any supply taking place « heroin, cocaine — up to 5g;

Involvement through naivety e cannabis — up to 50g.
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STEP TWO
Starting point and category range

Having determined the category, the court should use the table below to identify the corresponding
starting point to reach a sentence within the category range. The starting point applies to all offenders
irrespective of plea or previous convictions. The court should then consider further adjustment within
the category range for aggravating or mitigating features, set out over the page.

Where the defendant is dependent on or has a propensity to misuse drugs and there is sufficient
prospect of success, a community order with a drug rehabilitation requirement under section 209
of the Criminal Justice Act 2003 can be a proper alternative to a short or moderate length custodial
sentence.

For class A cases, section 110 of the Powers of Criminal Courts (Sentencing) Act 2000 provides
that a court should impose a minimum sentence of at least seven years’ imprisonment for a
third class A trafficking offence except where the court is of the opinion that there are particular
circumstances which (a) relate to any of the offences or to the offender; and (b) would make it
unjust to do so in all the circumstances.

Class A
Starting point Category range
et ey (applicable to all offenders) (applicable to all offenders)
Category 1 2 years 6 months’ custody 18 months’ — 4 years’ custody
Category 2 36 weeks’ custody High level community order — 18 months’ custody
Category 3 Medium level community order Low level community order — high level community order
Class B
Starting point Category range §
DS G 2L (applicable to all offenders) (applicable to all offenders) g
Ll
Category 1 1year’s custody 26 weeks’ — 18 months’ custody g
Category 2 High level community order Low level community order — 26 weeks’ custody )
=
Category 3 Band Cfine Band A fine — low level community order E
=
Class C L
Starting point Category range
Dl 2 ) (applicable to all offenders) (applicable to all offenders)
Category 1 12 weeks’ custody High level community order — 26 weeks’ custody*
Category 2 Low level community order Band C fine — high level community order
Category 3 Band A fine Discharge — band C fine

*  When tried summarily, the maximum penalty is 12 weeks’ custody.

Update 6 — Effective from 27 February 2012 247



)
Lo
oA
=
L
[a%
o
D
=
=
o
L
o

The table below contains a non-exhaustive list of additional factual elements providing the context
of the offence and factors relating to the offender. Identify whether any combination of these, or
other relevant factors, should result in an upward or downward adjustment from the starting point.
In some cases, having considered these factors, it may be appropriate to move outside the identified

category range.

Where appropriate, consider the custody threshold as follows:

* has the custody threshold been passed?

* ifso, is it unavoidable that a custodial sentence be imposed?

* ifso, can that sentence be suspended?

Where appropriate, the court should also consider the community threshold as follows:

* has the community threshold been passed?

Factors increasing seriousness

Statutory aggravating factors:

Previous convictions, having regard to a) nature of the
offence to which conviction relates and relevance to
current offence; and b) time elapsed since conviction
(see shaded box at page 247 if third drug trafficking
conviction)

Factors reducing seriousness or reflecting personal
mitigation

Involvement due to pressure, intimidation or coercion
falling short of duress

Isolated incident

Low purity

Offence committed on bail

Other aggravating factors include:

No previous convictions or no relevant or recent
convictions

Length of time over which premises used for drug
activity

Offender’s vulnerability was exploited

Remorse

Volume of drug activity permitted

Good character and/or exemplary conduct

Premises adapted to facilitate drug activity

Location of premises, for example proximity to school

Determination and/or demonstration of steps having
been taken to address addiction or offending behaviour

Attempts to conceal or dispose of evidence, where not
charged separately

Serious medical conditions requiring urgent, intensive or
long-term treatment

Presence of others, especially children and/or non-users

Age and/or lack of maturity where it affects the
responsibility of the offender

High purity

Mental disorder or learning disability

Presence of weapons, where not charged separately

Sole or primary carer for dependent relatives

Failure to comply with current court orders

Offence committed on licence

Established evidence of community impact
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STEP THREE

Consider any factors which indicate a reduction, such as assistance to the prosecution

The court should take into account sections 73 and 74 of the Serious Organised Crime and Police Act
2005 (assistance by defendants: reduction or review of sentence) and any other rule of law by virtue of
which an offender may receive a discounted sentence in consequence of assistance given (or offered) to
the prosecutor or investigator.

STEP FOUR

Reduction for guilty pleas

The court should take account of any potential reduction for a guilty plea in accordance with section 144
of the Criminal Justice Act 2003 and the Guilty Plea guideline.

For class A offences, where a minimum mandatory sentence is imposed under section 110 Powers of
Criminal Courts (Sentencing) Act, the discount for an early guilty plea must not exceed 20 per cent.

STEP FIVE

Totality principle

If sentencing an offender for more than one offence or where the offender is already serving a sentence,
consider whether the total sentence is just and proportionate to the offending behaviour.

STEP SIX

Confiscation and ancillary orders

In all cases, the court is required to consider confiscation where the Crown invokes the process or where
the court considers it appropriate. It should also consider whether to make ancillary orders.

STEP SEVEN

Reasons

Section 174 of the Criminal Justice Act 2003 imposes a duty to give reasons for, and explain the effect of,
the sentence.

STEP EIGHT

Consideration for remand time

Sentencers should take into consideration any remand time served in relation to the final sentence at
this final step. The court should consider whether to give credit for time spent on remand in custody or
on bail in accordance with sections 240 and 240A of the Criminal Justice Act 2003.
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Possession of a controlled drug
Misuse of Drugs Act 1971 (section 5(2))

Class A
Maximum: 7 years’ custody
Offence range: Fine — 51 weeks’ custody

Class B
Maximum: 5 years’ custody
Offence range: Discharge — 26 weeks’ custody

Class C
Maximum: 2 years’ custody
Offence range: Discharge — Community order

POSSESSION
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STEP ONE
Determining the offence category

The court should identify the offence category based on the class of drug involved.

Category 1 Class A drug
Category 2 Class B drug
Category 3 Class C drug
STEP TWO

Starting point and category range

The court should use the table below to identify the corresponding starting point. The starting point
applies to all offenders irrespective of plea or previous convictions. The court should then consider
further adjustment within the category range for aggravating or mitigating features, set out on the
opposite page.

Where the defendant is dependent on or has a propensity to misuse drugs and there is sufficient
prospect of success, a community order with a drug rehabilitation requirement under section 209
of the Criminal Justice Act 2003 can be a proper alternative to a short or moderate length custodial
sentence.

Starting point Category range
LS G L (applicable to all offenders) (applicable to all offenders)
Category 1 (class A) Band C fine Band A fine — 51 weeks’ custody
Category 2 (class B) Band B fine Discharge — 26 weeks’ custody
Category 3 (class O) Band A fine Discharge — medium level community order
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The table below contains a non-exhaustive list of additional factual elements providing the context
of the offence and factors relating to the offender. Identify whether any combination of these, or
other relevant factors, should result in an upward or downward adjustment from the starting point.
In particular, possession of drugs in prison is likely to result in an upward adjustment. In
some cases, having considered these factors, it may be appropriate to move outside the identified

category range.

Where appropriate, consider the custody threshold as follows:

* has the custody threshold been passed?

 ifso, isit unavoidable that a custodial sentence be imposed?

* if 5o, can that sentence be suspended?

Where appropriate, the court should also consider the community threshold as follows:

* has the community threshold been passed?

Factors increasing seriousness

Statutory aggravating factors:

Previous convictions, having regard to a) nature of the
offence to which conviction relates and relevance to
current offence; and b) time elapsed since conviction

Factors reducing seriousness or reflecting personal
mitigation

No previous convictions or no relevant or recent
convictions

Remorse

Offence committed on bail

Good character and/or exemplary conduct

Other aggravating factors include:

Possession of drug in prison

Offender is using cannabis to help with a diagnosed
medical condition

Presence of others, especially children and/or non-users

Possession of drug in a school or licensed premises

Determination and/or demonstration of steps having
been taken to address addiction or offending behaviour

Failure to comply with current court orders

Serious medical conditions requiring urgent, intensive or
long-term treatment

Offence committed on licence

Isolated incident

Attempts to conceal or dispose of evidence, where not
charged separately

Age and/or lack of maturity where it affects the
responsibility of the offender

Charged as importation of a very small amount

Mental disorder or learning disability

Established evidence of community impact

Sole or primary carer for dependent relatives
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STEP THREE

Consider any factors which indicate a reduction, such as assistance to the prosecution

The court should take into account sections 73 and 74 of the Serious Organised Crime and Police Act
2005 (assistance by defendants: reduction or review of sentence) and any other rule of law by virtue of
which an offender may receive a discounted sentence in consequence of assistance given (or offered) to
the prosecutor or investigator.

STEP FOUR

Reduction for guilty pleas

The court should take account of any potential reduction for a guilty plea in accordance with section 144
of the Criminal Justice Act 2003 and the Guilty Plea guideline.

STEP FIVE

Totality principle

If sentencing an offender for more than one offence, or where the offender is already serving a sentence,
consider whether the total sentence is just and proportionate to the offending behaviour.

STEP SIX
Ancillary orders
In all cases, the court should consider whether to make ancillary orders.

STEP SEVEN

Reasons

Section 174 of the Criminal Justice Act 2003 imposes a duty to give reasons for, and explain the effect of,
the sentence.

STEP EIGHT

Consideration for remand time

Sentencers should take into consideration any remand time served in relation to the final sentence at
this final step. The court should consider whether to give credit for time spent on remand in custody or
on bail in accordance with sections 240 and 240A of the Criminal Justice Act 2003.

=
&)
%)
N
Ll
%)
8]
o
ad

254 Update 6 — Effective from 27 February 2012



	Offence guidelines - alphabetical index
	Offence guidelines - group index
	Fraudulent evasion of a prohibition by bringing into or taking out of the UK a controlled drug
	Supplying or offering to supply a controlled drug
	Possession of a controlled drug with intent to supply it to another
	Production of a controlled drug
	Cultivation of cannabis plant
	Permitting premises to be used
	Possession of a controlled drug

