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FOREWORD

The Magistrates’ Court Sentencing Guidelines have been a settled feature of magistrates’ courts
for many years. This edition applies to all relevant cases appearing for allocation (mode of trial)
or for sentence on or after 4 August 2008 and replaces the guidelines which were effective from
1 January 2004. It also supersedes the part of the Practice Direction covering Mode of Trial
Decisions (Part V.51) in relation to offences contained within the guideline.

This is the most extensive guideline produced by the Council and covers most of the offences
regularly coming before a magistrates’ court which require decisions on allocation or on sentence.
The guideline also contains explanatory material that sets out a common approach to more
general issues.

For the first time, there is a statutory obligation on every court to have regard to this guideline in a
relevant case and to give reasons when imposing a sentence outside the range identified.

This guideline is the result of an intensive and consultative process, which has at all stages
benefited from the involvement of key users of the guidelines. The Council is extremely grateful to
all who have played a part in developing the guideline and has greatly appreciated the time and
thought that has gone into the preparation of responses to each aspect of the consultation.

The Council is also enormously grateful to the Sentencing Advisory Panel and, in particular, to
the members of its advisory group, for the extensive consideration they have given, not only
to detailed matters of content but also to ensuring a proper balance in the assessment of the
seriousness of all the offences involved.

The advisory group has committed a significant amount of time and energy over the past two
years to the very detailed work necessary to produce guidelines covering such a wide range of
offences and issues. Its members have been Chris Armstrong (Justices’ Clerks’ Society), Professor
Andrew Ashworth (Chairman of the Sentencing Advisory Panel), Cindy Barnett JP (Chairman
of the Magistrates’ Association), David Brewer (Justices’ Clerks’ Society), Judge Stephen Day
(District Judge (Magistrates’ Courts)), Anne Fuller JP (Member of the Sentencing Advisory Panel),
David Mallen (Member of the Sentencing Advisory Panel), Judge David Meredith (District Judge
(Magistrates’ Courts)) and Judge Howard Riddle (District Judge (Magistrates’ Courts) and Member
of the Sentencing Advisory Panel).

The advice of the Panel, draft guidelines and these definitive guidelines are all available on www.
sentencing-guidelines.gov.uk or can be obtained from the Sentencing Guidelines Secretariat at
4th Floor, 8-10 Great George Street, London SW1P 3AE. The website also contains a summary
of the responses to the Council’s consultation on the draft guidelines.

Chairman of the Council
May 2008
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Offence guidelines - alphabetical index

A

ABH, Offences Against the Person Act 1861, s.47 201
Abstract/use without authority electricity, Theft Act 1968, s.13 57
Accessories/vehicle/equipment, condition involving danger of injury, Road Traffic Act 1988, s.40A 136
Accessories/vehicle/equipment, condition involving danger of injury — buses/goods vehicles,

Road Traffic Act 1988, s.40A 138
Affray, Public Order Act 1986, s.3 85
Aggravated vehicle-taking (damage caused to property other than the vehicle in accident or

damage caused to vehicle), Theft Act 1968, ss.12A(2)(c) and 12A(2)(d) 111
Aggravated vehicle-taking (dangerous driving or accident causing injury), Theft Act 1968, ss.12A(2)(@) and 12A2)b) 112
Alcohol sale offences, Licensing Act 20083, ss.141, 146 and 147 19
Alcohol/tobacco, fraudulently evade duty, Customs and Excise Management Act 1979, s.170 20
Animal cruelty, Animal Welfare Act 2006, ss.4, 8 and 9 22
Anti-social behaviour order, breach of, Crime and Disorder Act 1988, s.71 (10) 25
Arson (criminal damage by fire), Criminal Damage Act 1971, s.1 23
Assault occasioning actual bodily harm, Offences Against the Person Act 1861, s.47 201
Assault on a police constable, Police Act 1996, s.89(1) 209
Assault with intent to resist arrest, Offences Against the Person Act 1861, s.38 205
Axle weight, overloading/exceeding 137
Axle weight, overloading/exceeding — buses/goods vehicles 138
B

Bail, failure to surrender, Bail Act 1976, ss.6(1) and 6(2) 31
Bladed article, possession of, Criminal Justice Act 1988, s.139 33
Brakes defective 135
Brakes defective — buses/goods vehicles 138
Breach of anti-social behaviour order, Crime and Disorder Act 1988, s.1 25
Breach of community order, Criminal Justice Act 2003, sch.8 43
Breach of non-molestation order, Family Law Act 1996, s.42A 83
Breach of protective order, Protection from Harassment Act 1997, s.5(5) and Family Law Act 1996, s.42A 83
Breach of restraining order, Protection from Harassment Act 1997, s.5(5) 83
Brothel keeping, Sexual Offences Act 2003, s.55 76
Burglary in a dwelling (domestic), Theft Act 1968, s.9 217
Burglary in a building other than a dwelling (non-domestic), Theft Act 1968, s.9 221
C

Careless driving (drive without due care and attention), Road Traffic Act 1988, s.3 117
Causing death by careless or inconsiderate driving, Road Traffic Act 1988, s.2B 118
Causing death by driving: unlicensed, disqualified or uninsured drivers, Road Traffic Act 1988, s.3ZB 119
Child car seat, fail to use 137
Child prostitution and pornography, Sexual Offences Act 2003, ss.48, 49 and 50 39
Common assault, Criminal Justice Act 1988, s.39 213
Communication network offences, Communications Act 2003, ss.127(1) and 127(2) 42
Community order, breach of, Criminal Justice Act 2003, sch.8 43
Condition of vehicle/accessories/equipment involving danger of injury, Road Traffic Act 1988, s.40A 136
Condition of vehicle/accessories/equipment involving danger of injury — buses/goods vehicles,

Road Traffic Act 1988, s.40A 138
Criminal damage (other than by fire), Criminal Damage Act 1971, s.1(1) 44
Criminal damage by fire (arson), Criminal Damage Act 1971, s.1 23
Cruelty to a child, Children and Young Persons Act 1933, s.1(1) 47
Cultivation of cannabis plant, Misuse of Drugs Act 1971, s.6(2) 239




D

Dangerous driving, Road Traffic Act 1988, s.2 120
Dangerous parking 137
Defective brakes/exhaust/lights/steering/tyres 135
Defective brakes/steering/tyres — buses/goods vehicles 138
Disorderly behaviour (harassment, alarm or distress), Public Order Act 1986, s.5 88
Disorderly behaviour with intent to cause harassment, alarm or distress, Public Order Act 1986, s.4A 87
Drive otherwise than in accordance with licence 135
Drive otherwise than in accordance with licence (where could be covered) 135
Drive whilst disqualified, Road Traffic Act 1988, s.103 122
Driver’s identity, fail to give information 135
Drugs — class A — fail to attend/remain for initial assessment, Drugs Act 2005, s.12 48
Drugs - class A — fail/refuse to provide a sample, Police and Criminal Evidence Act 1984, s.63B 49
Drugs — Cultivation of cannabis plant, Misuse of Drugs Act 1971, s.6(2) 239
Drugs — Fraudulent evasion of a prohibition by bringing into or taking out of the UK a controlled drug/Importation,
Misuse of Drugs Act 1971,s.3 and Customs and Excise Management Act 1979, s.170(2) 225
Drugs — Permitting premises to be used, Misuse of Drugs Act 1971, s.8 245
Drugs — Possession of a controlled drug, Misuse of Drugs Act 1971, s.5(2) 251
Drugs — Possession of a controlled drug with the intent to supply it to another, Misuse of Drugs Act 1971, s.5(3) 231
Drugs — Production of a controlled drug, Misuse of Drugs Act 1971, s.4(2)(a) or (b) 239
Drugs — Supplying or offering to supply a controlled drug, Misuse of Drugs Act 1971, s.4(3) 231
Drunk and disorderly in a public place, Criminal Justice Act 1967, s.91 55
E

Electricity, abstract/use without authority, Theft Act 1968, s.13 57
Equipment/accessories/vehicle, condition involving danger of injury, Road Traffic Act 1988, s.40A 136
Equipment/accessories/vehicle, condition involving danger of injury — buses/goods vehicles,

Road Traffic Act 1988, s.40A 138
Evade duty — alcohol/tobacco, Customs and Excise Management Act 1979, s.170 20
Evade TV licence payment, Communications Act 2003, s.363 106
Exceed permitted driving time/periods of duty 139
Exceeding/overloading axle weight 137
Exceeding/overloading axle weight — buses/goods vehicles 138
Excess alcohol (drive/attempt to drive), Road Traffic Act 1988, s.5(1)(@) 124
Excess alcohol (in charge), Road Traffic Act 1988, s.5(1)(b) 126
Excise licence, no 135
Exhaust defective 136
Exhaust emission — buses/goods vehicles 138
Exploitation of prostitution, Sexual Offences Act 2003, ss.52 and 53 58
Exposure, Sexual Offences Act 2003, s.66 59




F
Fail to comply with notification requirements, sex offenders register, Sexual Offences Act 2003, ss.91(1)(a)

and 91(1)(b) 91
Fail to comply with police constable directing traffic 137
Fail to comply with traffic signs 137
Fail to co-operate with preliminary (roadside) breath test 135
Fail to give information of drivers identity as required 135
Fail to keep/return written record sheets 139
Fail to notify change of ownership to DVLA 135
Fail to produce insurance certificate 135
Fail to produce test certificate 135
Fail to provide specimen for analysis (drive/attempt to drive), Road Traffic Act 1988, s.7(6) 128
Fail to provide specimen for analysis (in charge), Road Traffic Act 1988, s.7(6) 129
Fail to stop when required by police constable 137
Fail to stop/report road accident, Road Traffic Act 1988, s.170(4) 127
Fail to use appropriate child car seat 137
False accounting, Theft Act 1968, s.17 60
Falsify or alter records with intent to deceive 139
Firearm, carrying in public place, Firearms Act 1968, s.19 61
Football related offences, Sporting Events (Control of Alcohol etc.) Act 1985, ss.2(1) and 2(2),

Football Offences Act 1991, ss.2, 3 and 4, and Criminal Justice and Public Order Act 1994, s.166 62
Fraud — banking and insurance fraud, and obtaining credit through fraud, benefit fraud, and revenue fraud 62d
Fraud — banking and insurance fraud, and obtaining credit through fraud, benefit fraud, and revenue fraud principles 62b
Fraud — confidence 629
Fraud — possessing, making or supplying articles for use in fraud 62i
Fraudulent evasion of a prohibition by bringing into or taking out of the UK a controlled drug,

Misuse of Drugs Act 1971,s.3 and Customs and Excise Management Act 1979, s.170(2) 225
G

GBH, Offences Against the Person Act 1861, s.20 197
Goods vehicle plating certificate, no 138
Goods vehicle test certificate, no 138
Going equipped, for theft, Theft Act 1968, s.25 63
Grievous bodily harm/unlawful wounding, Offences Against the Person Act 1861, s.20 197
H

Handling stolen goods, Theft Act 1968, s.22 66
Harassment — putting people in fear of violence, Protection from Harassment Act 1997, s.4 68
Harassment (without violence), Protection from Harassment Act 1997, s.2 70
|

Identity documents — possess false/another’s/improperly obtained, Identity Cards Act 2006, s.25(5) 71
Importation of a controlled drug, Misuse of Drugs Act 1971, s.3 and Customs and Excise Management Act 1979,
s.170(2) 225
Income tax evasion, Finance Act 2000, s.144 72
Indecent photographs of children, Protection of Children Act 1978, s.1 and Criminal Justice Act 1988, s.160 74
Insurance certificate, fail to produce 135
Insurance, no, Road Traffic Act 1988, s.143 130




L

Licence, drive otherwise than in accordance with 135
Lights defective 136
Load, position or manner in which secured (not involving danger), Road Traffic Act 1988, s.42 136
Load, position or manner in which secured (not involving danger) — buses/goods vehicles,

Road Traffic Act 1988, s.42 138
Load, weight, position, distribution or manner in which secured involving danger of injury,

Road Traffic Act 1988, s.40A 136
Load, weight, position, distribution or manner in which secured involving danger of injury — buses/

goods vehicles, Road Traffic Act 1988, s.40A 138
M

Making off without payment, Theft Act 1978, s.3 79
Mobile telephone, use of while driving 137
Motorway offences 137
N

No excise licence 135
No goods vehicle plating certificate 138
No goods vehicle test certificate 138
No insurance, Road Traffic Act 1988, s.143 130
No operators licence — buses/goods vehicles 139
No test certificate 135
Non-molestation order, breach of, Family Law Act 1996, s.42A 83
Number of passengers or way carried involving danger of injury, Road Traffic Act 1988, s.40A 136
Number of passengers or way carried involving danger of injury — buses/goods vehicles,

Road Traffic Act 1988, s.40A 138
o

Obstruct/resist a police constable in execution of duty, Police Act 1996, s.89(2) 80
Obtaining services dishonestly, Fraud Act 2006, s.11 81
Offences concerning the driver 135
Offences concerning the vehicle 135
Offences concerning use of vehicle 136
Offences re buses/goods vehicles over 35 tonnes (GVW) 138
Offensive weapon, possession of, Prevention of Crime Act 1953, s.1 33
Operators licence, no 139
Overloading/exceeding axle weight 137
Overloading/exceeding axle weight — buses/goods vehicles 138




P

Parking, dangerous 137
Passengers, number or way carried involving danger of injury, Road Traffic Act 1988, s.40A 136
Passengers, number or way carried involving danger of injury — buses/goods vehicles,

Road Traffic Act 1988, s.40A 138
Pelican/zebra crossing contravention 137
Permitting premises to be used, Misuse of Drugs Act 1971, s.8 245
Position or manner in which load secured (not involving danger), Road Traffic Act 1988, s.42 136
Position or manner in which load secured (not involving danger) — buses/goods vehicles,

Road Traffic Act 1988, s.42 138
Possession of a controlled drug, Misuse of Drugs Act 1971, s.5(2) 251
Possession of a controlled drug with the intent to supply it to another, Misuse of Drugs Act 1971, s.5(3) 231
Production of a controlled drug, Misuse of Drugs Act 1971, s.4(2)(a) or (b) 239
Prostitution, exploitation of, Sexual Offences Act 2003, ss.52 and 53 58
Prostitution, keeping a brothel used for, Sexual Offences Act 2003, s.55 76
Protective order, breach of, Protection from Harassment Act 1997, s.5(5) and Family Law Act 1996, s.42A 83
Public Order Act 1986, s.2 (violent disorder) 84
Public Order Act, s.3 (affray) 85
Public Order Act 1986, s.4 (threatening behaviour — fear or provocation of violence) 86
Public Order Act 1986, s.4A (disorderly behaviour with intent to cause harassment, alarm or distress) 87
Public Order Act 1986, s.5 (disorderly behaviour (harassment, alarm or distress)) 88
R

Racially or religiously aggravated assault occasioning actual bodily harm, Crime and Disorder Act 1998, s.29 201
Racially or religiously aggravated common assault, Crime and Disorder Act 1998, s.29 213
Racially or religiously aggravated criminal damage, Crime and Disorder Act 1998, s.30 44
Racially or religiously aggravated disorderly behaviour, Crime and Disorder Act 1998, s.31 88
Racially or religiously aggravated disorderly behaviour with intent to cause harassment, alarm or distress,

Crime and Disorder Act 1998, s.31 87

Racially or religiously aggravated grievous bodily harm/unlawful wounding, Crime and Disorder Act 1998, s.29 197
Racially or religiously aggravated harassment — putting people in fear of violence, Crime and Disorder Act 1998, s.32 68

Racially or religiously aggravated harassment (non violent), Crime and Disorder Act 1998, s.32 70
Racially or religiously aggravated threatening behaviour, Crime and Disorder Act 1998, s.31 86
Railway fare evasion, Regulation of Railways Act 1889, ss.5(1) and (3) 89
Record sheets, fail to keep/return 139
Records, falsify/alter with intent to deceive 139
Restraining order, breach of, Protection from Harassment Act 1997, s.5(5) 83
Roadside breath test, fail to co-operate 135
S

School non-attendance, Education Act 1996, ss.444(1) and 444(1A) 90
Seat belt offences 137
Sex offenders register — fail to comply with notification requirements, Sexual Offences Act 2003, ss.91(1)(a)

and 91(1)(b) 91
Sexual activity in a public lavatory, Sexual Offences Act 2003, s.71 92
Sexual assault, Sexual Offences Act 2003, ss.3 and 7 94
Social security benefit, false statement/representation to obtain, Social Security Administration Act 1992,
ss.111Aand 112 96
Speed limiter not used or incorrectly calibrated 139
Speeding, Road Traffic Regulation Act 1984, s.89(710) 131
Steering defective 135
Steering defective — buses/goods vehicles 138
Supplying or offering to supply a controlled drug, Misuse of Drugs Act 1971, s.4(3) 231




T

Tachograph not used/not working 139
Tax credit fraud, Tax Credits Act 2002, s.35 97
Taxi touting/soliciting for hire, Criminal Justice and Public Order Act 1994, s.167 98
TDA (vehicle taking without consent), Theft Act 1968, s.12 110
Test certificate, fail to produce 135
Test certificate, no 135
Theft, breach of trust, Theft Act 1968, s.1 100a
Theft, dwelling, Theft Act 1968, s.1 101a
Theft, general principles, Theft Act 1968, s.1 99
Theft, person, Theft Act 1968, s.1 102a
Theft, shop, Theft Act 1968, s.1 103a
Threatening behaviour — fear or provocation of violence, Public Order Act 1986, s.4 86
Threats to kill, Offences Against the Person Act 1861, s.16 104
Trade mark, unauthorised use of etc., Trade Marks Act 1994, s.92 105
Traffic signs, fail to comply 137
TV licence payment evasion, Communications Act 2003, s.363 106
TWOC (vehicle taking without consent), Theft Act 1968, s.12 110
Tyres defective 136
Tyres defective — buses/goods vehicles 138
U

Unauthorised use of trade mark, Trade Marks Act 1994, s.92 105
Unfit through drink or drugs (drive/attempt to drive), Road Traffic Act 1988, s.4(1) 132
Unfit through drink or drugs (in charge), Road Traffic Act 1988, s.4(2) 134
Use of mobile telephone while driving 137
\')

VAT evasion, Value Added Tax Act 1994, s.72 107
Vehicle interference, Criminal Attempts Act 1981, s.9 108
Vehicle licence/registration fraud, Vehicle Excise and Registration Act 1994, s.44 109
Vehicle taking without consent, Theft Act 1968, s.12 110
Vehicle taking, aggravated (damage caused to property other than the vehicle in accident

or damage caused to vehicle), Theft Act 1968, ss.12A(2)(c) and 12A(2)(d) 111
Vehicle taking, aggravated (dangerous driving or accident causing injury), Theft Act 1968, ss.12A(2)@) and 12A2)(b) 112
Vehicle/accessories/equipment, condition involving danger of injury, Road Traffic Act 1988, s.40A 136
Vehicle/accessories/equipment, condition involving danger of injury — buses/goods vehicles,

Road Traffic Act 1988, s.40A 138
Violent disorder, Public Order Act 1986, s.2 84
Voyeurism, Sexual Offences Act 2003, s.67 115
w

Weight, position or distribution of load or manner in which load secured involving danger of injury,

Road Traffic Act 1988, s.40A 136
Weight, position or distribution of load or manner in which load secured involving danger of injury

— buses/goods vehicles, Road Traffic Act 1988, s.40A 138
Witness intimidation, Criminal Justice and Public Order Act 1994, s.51 116
Z

Zebra/pelican crossing contravention 137




Offence guidelines - group index

Animal cruelty

Animal cruelty, Animal Welfare Act 2006, ss.4, 8 and 9 22
Breaches

Anti-social behaviour order, breach of, Crime and Disorder Act 1988, s.71(10) 25
Community order, breach of, Criminal Justice Act 2003, sch.8 43
Bail, failure to surrender, Bail Act 1976, ss.6(1) and 6(2) 31
Fail to comply with notification requirements, sex offenders register, Sexual Offences Act 2003,

ss.91(1)(@) and 91(1)(b) 91
Non-molestation order, breach of, Family Law Act 1996, s.42A 83
Protective order, breach of, Protection from Harassment Act 1997, s.5(5) and Family Law Act 1996 s.42A 83
Restraining order, breach of, Protection from Harassment Act 1997, s.5(5) 83
Communications

Communication network offences, Communications Act 20083, ss.127(1) and 127(2) 42
TV licence payment evasion, Communications Act 2003, s.363 106

Criminal damage

Arson (criminal damage by fire), Criminal Damage Act 1971, s.1 23
Criminal damage (other than by fire), Criminal Damage Act 1971, s.1(1) 44
Racially or religiously aggravated criminal damage, Crime and Disorder Act 1998, s.30 44
Drugs

Drugs — class A — fail to attend/remain for initial assessment, Drugs Act 2005, s.12 48
Drugs - class A — fail/refuse to provide a sample, Police and Criminal Evidence Act 1984, s.638B 49
Drugs — Cultivation of cannabis plant, Misuse of Drugs Act 1971, s.6(2) 239
Drugs — Fraudulent evasion of a prohibition by bringing into or taking out of the UK a controlled drug/Importation,
Misuse of Drugs Act 1971,s.3 and Customs and Excise Management Act 1979, s.170(2) 225
Drugs — Permitting premises to be used, Misuse of Drugs Act 1971, s.8 245
Drugs — Possession of a controlled drug, Misuse of Drugs Act 1971, s.5(2) 251
Drugs — Possession of a controlled drug with the intent to supply it to another, Misuse of Drugs Act 1971, s.5(3) 231
Drugs — Production of a controlled drug, Misuse of Drugs Act 1971, s.4(2)(a) or (b) 239
Drugs — Supplying or offering to supply a controlled drug, Misuse of Drugs Act 1971, s.4(3) 231

Education Act
School non-attendance, Education Act 1996, ss.444(1) and 444(1A) 90

Motoring offences

Brakes defective 135
Brakes defective — buses/goods vehicles 138
Careless driving (drive without due care and attention), Road Traffic Act 1988, s.3 117
Causing death by careless or inconsiderate driving, Road Traffic Act 1988, s.2B 118
Causing death by driving: unlicensed, disqualified or uninsured drivers, Road Traffic Act 1988, s.3ZB 119
Condition of vehicle/accessories/equipment involving danger of injury, Road Traffic Act 1988, s.40A 136
Condition of vehicle/accessories/equipment involving danger of injury — buses/goods vehicles,

Road Traffic Act 1988, s.40A 138
Dangerous driving, Road Traffic Act 1988, s.2 120
Dangerous parking 137




Drive in reverse or wrong way on motorway 137
Drive in reverse or wrong way on slip road 137
Drive off carriage way (central reservation or hard shoulder) 137
Drive otherwise than in accordance with licence 135
Drive otherwise than in accordance with licence (where could be covered) 135
Drive whilst disqualified, Road Traffic Act 1988, s.103 122
Exceed permitted driving time/periods of duty 139
Excess alcohol (drive/attempt to drive), Road Traffic Act 1988, s.5(1)(a) 124
Excess alcohol (in charge), Road Traffic Act 1988, s.5(1)(b) 126
Exhaust defective 136
Exhaust emission — buses/goods vehicles 138
Fail to comply with police constable directing traffic 137
Fail to comply with traffic signs 137
Fail to co-operate with preliminary (roadside) breath test 135
Fail to give information of drivers identity as required 135
Fail to keep/return written record sheets 139
Fail to notify change of ownership to DVLA 135
Fail to produce insurance certificate 135
Fail to produce test certificate 135
Fail to provide specimen for analysis (drive/attempt to drive), Road Traffic Act 1988, s.7(6) 128
Fail to provide specimen for analysis (in charge), Road Traffic Act 1988, s.7(6) 129
Fail to stop when required by police constable 137
Fail to stop/report road accident, Road Traffic Act 1988, s.170(4) 127
Fail to use appropriate child car seat 137
Falsify or alter records with intent to deceive 139
Learner driver or excluded vehicle on motorway 137
Licence, drive otherwise than in accordance with 135
Licence, drive otherwise than in accordance with (where could be covered) 135
Lights defective 136
Make U turn on motorway 137
Motorway offences 137
No excise licence 135
No goods vehicle plating certificate 138
No goods vehicle test certificate 138
No insurance, Road Traffic Act 1988, s.143 130
No operators licence — buses/goods vehicles 139
No test certificate 135
Number of passengers or way carried involving danger of injury, Road Traffic Act 1988, s.40A 136
Number of passengers or way carried involving danger of injury — buses/goods vehicles,

Road Traffic Act 1988, s.40A 138
Offences concerning the driver 135
Offences concerning the vehicle 135
Offences concerning use of vehicle 136
Offences re buses/goods vehicles over 35 tonnes (GVW) 138
Overloading/exceeding axle weight 137
Overloading/exceeding axle weight — buses/goods vehicles 138
Pelican/zebra crossing contravention 137
Position or manner in which load secured (not involving danger), Road Traffic Act 1988, s.42 136
Position or manner in which load secured (not involving danger) — buses/goods vehicles,

Road Traffic Act 1988, s.42 138
Seat belt offences 137
Speed limiter not used or incorrectly calibrated 139
Speeding, Road Traffic Regulation Act 1984, s.89(10) 131

10



Steering defective 135
Steering defective — buses/goods vehicles 138
Stop on hard shoulder 137
Tachograph not used/not working 139
Tyres defective 136
Tyres defective — buses/goods vehicles 138
Unfit through drink or drugs (drive/attempt to drive), Road Traffic Act 1988, s.4(1) 132
Unfit through drink or drugs (in charge), Road Traffic Act 1988, s.4(2) 134
Use of mobile telephone while driving 137
Vehicle in prohibited lane on motorway 137
Walk on motorway, slip road or hard shoulder 137
Weight, position or distribution of load or manner in which load secured involving danger of injury,

Road Traffic Act 1988, s.40A 136
Weight, position or distribution of load or manner in which load secured involving danger of injury —

buses/goods vehicles, Road Traffic Act 1988, s.40A 138
Public order

Affray, Public Order Act 1986, s.3 85
Alcohol sale offences, Licensing Act 2003, ss.141, 146 and 147 19
Bladed article, possession of, Criminal Justice Act 1988, s.139 33
Disorderly behaviour (harassment, alarm or distress), Public Order Act 1986, s.5 88
Disorderly behaviour with intent to cause harassment, alarm or distress, Public Order Act 1986, s.4A 87
Drunk and disorderly in a public place, Criminal Justice Act 1967, s.91 55
Firearm, carrying in public place, Firearms Act 1968, s.19 61
Football related offences, Sporting Events (Control of Alcohol etc.) Act 1985, ss.2(1) and 2(2),

Football Offences Act 1991, ss.2, 3 and 4 and Criminal Justice and Public Order Act 1994, s.166 62
Offensive weapon, possession of, Prevention of Crime Act 1953, s.1 33
Public Order Act 1986, s.2 (violent disorder) 84
Public Order Act 1986, s.3 (affray) 85
Public Order Act 1986, s.4 (threatening behaviour — fear or provocation of violence) 86
Public Order Act 1986, s.4A (disorderly behaviour with intent to cause harassment, alarm or distress) 87
Public Order Act 1986, s.5 (disorderly behaviour (harassment, alarm or distress)) 88
Racially or religiously aggravated disorderly behaviour, Crime and Disorder Act 1998, s.31 88
Racially or religiously aggravated disorderly behaviour with intent to cause harassment, alarm or distress,

Crime and Disorder Act 1998, s.31 87
Racially or religiously aggravated threatening behaviour, Crime and Disorder Act 1998, s.31 86
Taxi touting/soliciting for hire, Criminal Justice and Public Order Act 1994, s.167 98
Threatening behaviour — fear or provocation of violence, Public Order Act 1986, s.4 86
Violent disorder, Public Order Act 1986, s.2 84
Sexual offences

Child prostitution and pornography, Sexual Offences Act 2003, ss.48, 49 and 50 39
Exposure, Sexual Offences Act 2003, s.66 59
Indecent photographs of children, Protection of Children Act 1978, s.1 and Criminal Justice Act 1988, s.160 74
Prostitution, exploitation of, Sexual Offences Act 2003, ss.52 and 53 58
Prostitution, keeping a brothel used for, Sexual Offences Act 2003, s.55 76
Sexual activity in a public lavatory, Sexual Offences Act 2003, s.71 92
Sexual assault, Sexual Offences Act 2003, ss.3 and 7 94
Sex offenders register — fail to comply with notification requirements, Sexual Offences Act 2003,

ss.91(1)(@@) and 91(1)(b) 91
Voyeurism, Sexual Offences Act 2003, s.67 115

11




Theft, fraud and evasion

Aggravated vehicle-taking (damage caused to property other than the vehicle in accident or damage
caused to vehicle), Theft Act 1968, ss.12A(2)(c) and 12A(2)(d)

111

Aggravated vehicle-taking (dangerous driving or accident causing injury), Theft Act 1968, ss.12A(2)(a) and

12A(2)(b) 112
Alcohol/tobacco, fraudulently evade duty, Customs and Excise Management Act 1979, s.170 20
Burglary in a dwelling (domestic), Theft Act 1968, s.9 217
Burglary in a building other than a dwelling (hon-domestic), Theft Act 1968, s.9 221
Electricity, abstract/use without authority, Theft Act 1968, s.13 57
False accounting, Theft Act 1968, s.17 60
Fraud — banking and insurance fraud, and obtaining credit through fraud, benefit fraud, and revenue fraud principles 62b
Fraud — banking and insurance fraud, and obtaining credit through fraud, benefit fraud, and revenue fraud 62d
Fraud — confidence 629
Fraud — possessing, making or supplying articles for use in fraud 62i
Going equipped, for theft, Theft Act 1968, s.25 63
Handling stolen goods, Theft Act 1968, s.22 66
Identity documents — possess false/another’s/improperly obtained, Identity Cards Act 2006, s.25(5) 71
Income tax evasion, Finance Act 2000, s.144 72
Making off without payment, Theft Act 1978, s.3 79
Obtaining services dishonestly, Fraud Act 2006, s.11 81
Railway fare evasion, Regulation of Railways Act 1889, ss.5(1) and 5(3) 89
Social security benefit, false statement/representation to obtain, Social Security Administration Act 1992,
ss.111Aand 112 96
Tax credit fraud, Tax Credits Act 2002, s.35 97
TDA (vehicle taking without consent), Theft Act 1968, s.12 110
Theft, breach of trust, Theft Act 1968, s.1 100a
Theft, dwelling, Theft Act 1968, s.1 101a
Theft, general principles, Theft Act 1968, s.1 99
Theft, person, Theft Act 1968, s.1 102a
Theft, shop, Theft Act 1968, s.1 103a
Trade mark, unauthorised use of etc., Trade Marks Act 1994, s.92 105
TV licence payment evasion, Communications Act 2003, s.363 106
TWOC (vehicle taking without consent), Theft Act 1968, s.12 110
VAT evasion, Value Added Tax Act 1994, s.72 107
Vehicle interference, Criminal Attempts Act 1981, s.9 108
Vehicle licence/registration fraud, Vehicle Excise and Registration Act 1994, s.44 109
Vehicle taking without consent, Theft Act 1968, s.12 110
Vehicle taking, aggravated (damage caused to property other than the vehicle in accident or damage

caused to vehicle), Theft Act 1968, ss.12A(2)(c) and 12A(2)(d) 111
Vehicle taking, aggravated (dangerous driving or accident causing injury), Theft Act 1968,

ss.12A(2)(a) and 12A(2)(b) 112
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Violence against the person

Assault occasioning actual bodily harm, Offences Against the Person Act 1861, s.47 201
Assault on a police constable, Police Act 1996, s.89(1) 209
Assault with intent to resist arrest, Offences Against the Person Act 1861, s.38 205
Common assault, Criminal Justice Act 1988, s.39 213
Cruelty to a child, Children and Young Persons Act 1933, s.1(1) 47
Grievous bodily harm/unlawful wounding, Offences Against the Person Act 1861, s.20 197
Harassment — putting people in fear of violence, Protection from Harassment Act 1997, s.4 68
Harassment (without violence), Protection from Harassment Act, s.2 70
Obstruct/resist a police constable in execution of duty, Police Act 1996, s.89(2) 80
Racially or religiously aggravated assault occasioning actual bodily harm, Crime and Disorder Act 1998, s.29 201
Racially or religiously aggravated common assault, Crime and Disorder Act 1998, s.29 213
Racially or religiously aggravated grievous bodily harm/unlawful wounding, Crime and Disorder Act 1998, s.29 197
Racially or religiously aggravated harassment — putting people in fear of violence, Crime and Disorder Act 1998, s.32 68
Racially or religiously aggravated harassment (non violent), Crime and Disorder Act 1998, s.32 70
Threats to Kill, Offences Against the Person Act 1861, s.16 104
Witness intimidation, Criminal Justice and Public Order Act 1994, s.51 116
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Introduction

These guidelines are issued by the Sentencing Guidelines Council and cover offences for which
sentence is frequently imposed in a magistrates’ court when dealing with adult offenders. They apply to
allocation (mode of trial) decisions and to sentences imposed on or after 4 August 2008 and replace the
guidelines effective from 1 January 2004.

When dealing with an either way offence for which there is no plea or an indication of a not guilty plea,
these guidelines will be relevant to the mode of trial decision and should be consulted at this stage. This
is important because, in some cases, the ability to commit an offender to the Crown Court for sentence
after trial may be limited. Where an offence is included in these guidelines, the guideline supersedes

the equivalent part of the Mode of Trial guidelines in Part V.51 of the Consolidated Criminal Practice
Direction.

These guidelines apply to sentencing in a magistrates’ court whatever the composition of the court.
They apply also to the Crown Court when dealing with appeals against sentences imposed in a
magistrates’ court and when sentencing for summary only offences. In all other cases, the Crown Court
must have regard to any other definitive Council guidelines which are relevant to the offender’s case.

Every court is under a statutory obligation to have regard to any relevant Council guideline. If a
court imposes a sentence of a different kind or outside the range indicated in a Council guideline,
it is obliged to state its reasons for doing so.2

The guidelines provide greater guidance on both starting points and sentence ranges than the previous
edition. They have been expanded to cover additional offences, the explanatory material has been
revised and, in respect of offence guidelines, a new format has been adopted to reflect better the
sentencing framework established by the Criminal Justice Act 2003. Where appropriate, guidelines
issued by the Council or Court of Appeal are incorporated. What is included is necessarily a summary;
the original guideline or Court of Appeal judgment should be consulted for comprehensive
guidance. All guidelines issued by the Council are available at www.sentencing-guidelines.gov.uk or can
be obtained from the Sentencing Guidelines Secretariat, 4th Floor, 8-10 Great George Street, London,
SW1P 3AE.

User Guide

This user guide explains the key decisions involved in the sentencing process. A step-by-step summary
is provided on the pullout card.

1. Assess offence seriousness (culpability and harm)

Offence seriousness is the starting point for sentencing under the Criminal Justice Act 2003. The court’s
assessment of offence seriousness will:

e determine which of the sentencing thresholds has been crossed;
¢ indicate whether a custodial, community or other sentence is the most appropriate;

e be the key factor in deciding the length of a custodial sentence, the onerousness of requirements
to be incorporated in a community sentence and the amount of any fine imposed.

T Criminal Justice Act 2003, s.172(1)
2 ibid., s.174(2)(a)

Effective from 4 August 2008 15




When considering the seriousness of any offence, the court must consider the offender’s culpability
in committing the offence and any harm which the offence caused, was intended to cause, or might
forseeably have caused.® In using these guidelines, this assessment should be approached in two
stages:

1. Offence seriousness (culpability and harm)
A. Identify the appropriate starting point

The guidelines set out examples of the nature of activity which may constitute the offence, progressing
from less to more serious conduct, and provide a starting point based on a first time offender
pleading not guilty. The guidelines also specify a sentencing range for each example of activity. Refer
to pages 145-146 for further guidance on the meaning of the terms ‘starting point’, ‘range’ and ‘first
time offender’.

Sentencers should begin by considering which of the examples of offence activity corresponds most
closely to the circumstances of the particular case in order to identify the appropriate starting point:

e where the starting point is a fine, this is indicated as band A, B or C. The approach to assessing
fines is set out on pages 148-155;

e where the community sentence threshold is passed, the guideline sets out whether the
starting point should be a low, medium or high level community order. Refer to pages 160-162
for further guidance;

e where the starting point is a custodial sentence, refer to pages 163-164 for further guidance.

The Council’'s definitive guideline Overarching Principles: Seriousness, published 16 December 2004,
identifies four levels of culpability for sentencing purposes (intention, recklessness, knowledge and
negligence). The starting points in the individual offence guidelines assume that culpability is at the
highest level applicable to the offence (often, but not always, intention). Where a lower level of
culpability is present, this should be taken into account.

1. Offence seriousness (culpability and harm)
B. Consider the effect of aggravating and mitigating factors

Once the starting point has been identified, the court can add to or reduce this to reflect any aggravating
or mitigating factors that impact on the culpability of the offender and/or harm caused by the offence
to reach a provisional sentence. Any factors contained in the description of the activity used to reach the
starting point must not be counted again.

The range is the bracket into which the provisional sentence will normally fall after having regard to
factors which aggravate or mitigate the seriousness of the offence.

However:
e the court is not precluded from going outside the range where the facts justify it;
e previous convictions which aggravate the seriousness of the current offence may take the
provisional sentence beyond the range, especially where there are significant other aggravating

factors present.

In addition, where an offender is being sentenced for multiple offences, the court’s assessment of the
totality of the offending may result in a sentence above the range indicated for the individual offences,
including a sentence of a different type. Refer to page 147 for further guidance.

3 Criminal Justice Act 2003, s.143(1)
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The guidelines identify aggravating and mitigating factors which may be particularly relevant to each
individual offence. These include some factors drawn from the general list of aggravating and mitigating
factors in the Council’s definitive guideline Overarching Principles: Seriousness published 16 December
2004, (reproduced on the pullout card). In each case, sentencers should have regard to the full list,
which includes the factors that, by statute, make an offence more serious:

e offence committed while on bail for other offences;
e offence was racially or religiously aggravated;

e offence was motivated by, or demonstrates, hostility based on the victim’s sexual orientation
(or presumed sexual orientation);

e offence was motivated by, or demonstrates, hostility based on the victim’s disability (or
presumed disability);

e offender has previous convictions that the court considers can reasonably be treated as
aggravating factors having regard to their relevance to the current offence and the time that has
elapsed since conviction.

While the lists in the offence guidelines and pullout card aim to identify the most common aggravating
and mitigating factors, they are not intended to be exhaustive. Sentencers should always consider
whether there are any other factors that make the offence more or less serious.

2. Form a preliminary view of the appropriate sentence,
then consider offender mitigation

When the court has reached a provisional sentence based on its assessment of offence seriousness, it
should take into account matters of offender mitigation. The Council guideline Overarching Principles:
Seriousness states that the issue of remorse should be taken into account at this point along with other
mitigating features such as admissions to the police in interview.

3. Consider a reduction for a guilty plea

The Council guideline Reduction in Sentence for a Guilty Plea, revised 2007, states that the punitive
elements of the sentence should be reduced to recognise an offender’s guilty plea. The reduction has no
impact on sentencing decisions in relation to ancillary orders, including disqualification.

The level of the reduction should reflect the stage at which the offender indicated a willingness to admit
guilt and will be gauged on a sliding scale, ranging from a recommended one third (where the guilty
plea was entered at the first reasonable opportunity), reducing to a recommended one quarter (where
a trial date has been set) and to a recommended one tenth (for a guilty plea entered at the ‘door of the
court’ or after the trial has begun). There is a presumption that the recommended reduction will be given
unless there are good reasons for a lower amount.

The application of the reduction may affect the type, as well as the severity, of the sentence. It may also
take the sentence below the range in some cases.

The court must state that it has reduced a sentence to reflect a guilty plea.* It should usually indicate
what the sentence would have been if there had been no reduction as a result of the plea.

4 Criminal Justice Act 2003, s.174(2)(d)
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4. Consider ancillary orders, including compensation

Ancillary orders of particular relevance to individual offences are identified in the relevant guidelines;
further guidance is set out on pages 168-174.

The court must always consider making a compensation order where the offending has resulted in
personal injury, loss or damage.® The court is required to give reasons if it decides not to make such
an order.®

5. Decide sentence
Give reasons

Sentencers must state reasons for the sentence passed in every case, including for any ancillary
orders imposed.’ It is particularly important to identify any aggravating or mitigating factors, or

matters of offender mitigation, that have resulted in a sentence more or less severe than the suggested
starting point.

If a court imposes a sentence of a different kind or outside the range indicated in the guidelines, it must
state its reasons for doing so.®

The court should also give its reasons for not making an order that has been canvassed before it or that
it might have been expected to make.

5 Powers of Criminal Courts (Sentencing) Act 2000, s.130(1)
6 ibid., s.130(3)

7 Criminal Justice Act 2003, s.174(1)

8 ibid., s.174(2)(a)
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Licensing Act 2003, s.141 (sale of alcohol to Alcohol sale offences

drunk person); s.146 (sale of alcohol to children);
s.147 (allowing sale of alcohol to children)

Triable only summarily:
Maximum: Level 3 fine (s.141)
Level 5 fine (ss.146 and 147)

Offence seriousness (culpability and harm)
A. Identify the appropriate starting point
Starting points based on first time offender pleading not guilty

Examples of nature of activity Starting point Range

Sale to a child (i.e. person under 18)/to a drunk person Band B fine Band A fine to band C fine

Note: refer to page 150 for approach to fines for offences committed for commercial purposes

Offence seriousness (culpability and harm)
B. Consider the effect of aggravating and mitigating factors
(other than those within examples above)
Common aggravating and mitigating factors are identified in the pullout card —
the following may be particularly relevant but these lists are not exhaustive

Factors indicating higher culpability

. No attempt made to establish age

. Spirits/high alcohol level of drink

. Drunk person highly intoxicated

. Large quantity of alcohol supplied

. Sale intended for consumption by group of children/drunk
people

6. Offender in senior or management position

a b~ wN =

Factors indicating greater degree of harm
1. Younger child/children

2. Drunk person causing distress to others
3. Drunk person aggressive

Form a preliminary view of the appropriate sentence,
then consider offender mitigation
Common factors are identified in the pullout card

Consider a reduction for a guilty plea

Consider ancillary orders, including forfeiture or suspension
of personal liquor licence
Refer to pages 168-174 for guidance on available ancillary orders

Decide sentence
Give reasons

Note

Section 23 of the Violent Crime Reduction Act 2006 created a new offence of persistently selling alcohol to
children, which came into force on 6 April 2007. This is committed if, on three or more different occasions within

a period of three consecutive months, alcohol is unlawfully sold on the same premises to a person under 18. The

offence is summary only and the maximum penalty is a £10,000 fine. Consult your legal adviser for guidance

on the approach to sentencing and the court’s powers in relation to liquor licences.

Effective from 4 August 2008
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Alcohol/tobacco, fraudulently
evade duty

Customs and Excise Management Act 1979,
s.170

Triable either way:

Maximum when tried summarily: Level 5 fine or three times the value of the goods (whichever is greater)
and/or 6 months

Maximum when tried on indictment: 7 years

Refer to guideline Fraud — banking and insurance fraud and
obtaining credit through fraud, benefit fraud and revenue fraud
at pages 62b-62e

Effective from 26 October 2009
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Animal cruelty

Animal Welfare Act 20086, s.4 (unnecessary
suffering); s.8 (fighting etc.); .9 (breach of duty
of person responsible for animal to ensure
welfare)

Triable only summarily:

Maximum: £20,000 fine and/or 6 months (ss.4 and 8)

Level 5 fine and/or 6 months (s.9)

Offence seriousness (culpability and harm)
A. Identify the appropriate starting point
Starting points based on first time offender pleading not guilty

Examples of nature of activity

Starting point

Range

One impulsive act causing little or no injury;
short term neglect

Band C fine

Band B fine to medium level community
order

Several incidents of deliberate ill-treatment/frightening
animal(s); medium term neglect

High level community
order

Medium level community order to
12 weeks custody

Attempt to kill/torture; animal baiting/conducting or
permitting cock-fighting etc.; prolonged neglect

18 weeks custody

12 to 26 weeks custody

Offence seriousness (culpability and harm)
B. Consider the effect of aggravating and mitigating factors
(other than those within examples above)
Common aggravating and mitigating factors are identified in the pullout card —
the following may be particularly relevant but these lists are not exhaustive

Factors indicating higher culpability

1. Offender in position of special responsibility
2. Adult involves children in offending

3. Animal(s) kept for livelihood

4. Use of weapon

5. Offender ignored advice/warnings

6. Offence committed for commercial gain

Factors indicating greater degree of harm
1.Serious injury or death
2.Several animals affected

Factors indicating lower culpability
1. Offender induced by others

2. Ignorance of appropriate care

3. Offender with limited capacity

Form a preliminary view of the appropriate sentence,
then consider offender mitigation
Common factors are identified in the pullout card

Consider a reduction for a guilty plea

Consider ancillary orders, including compensation
Refer to pages 168-174 for guidance on available ancillary orders
Consider disqualification from ownership of animal

Decide sentence
Give reasons

22
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Criminal Damage Act 1971, s.1 Arson (criminal damage by fire)

Triable either way:
Maximum when tried summarily: Level 5 fine and/or 6 months
Maximum when tried on indictment: Life

Where offence committed in domestic context, refer to page 177 for guidance

Identify dangerous offenders
This is a serious offence for the purposes of the public protection provisions in the
Criminal Justice Act 2003 — refer to page 187 and consult legal adviser for guidance

Offence seriousness (culpability and harm)
A. Identify the appropriate starting point
Starting points based on first time offender pleading not guilty

Examples of nature of activity Starting point Range

Minor damage by fire High level community order Medium level community order
to 12 weeks custody

Moderate damage by fire 12 weeks custody 6 to 26 weeks custody

Significant damage by fire Crown Court Crown Court

Offence seriousness (culpability and harm)
B. Consider the effect of aggravating and mitigating factors
(other than those within examples above)
Common aggravating and mitigating factors are identified in the pullout card —
the following may be particularly relevant but these lists are not exhaustive

Factor indicating higher culpability Factor indicating lower culpability
1. Revenge attack 1. Damage caused recklessly

Factors indicating greater degree of harm

1. Damage to emergency equipment

2. Damage to public amenity

3. Significant public or private fear caused e.g. in domestic
context

Form a preliminary view of the appropriate sentence,
then consider offender mitigation
Common factors are identified in the pullout card

Consider a reduction for a guilty plea

Consider ancillary orders, including compensation
Refer to pages 168-174 for guidance on available ancillary orders

Decide sentence
Give reasons

Effective from 4 August 2008
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Anti-social behaviour order, breach of - factors to take into
consideration

This guideline and accompanying notes are taken from the Sentencing Guidelines Council’s
definitive guideline Breach of an Anti-Social Behaviour Order, published 9 December 2008

Key factors

(@ An ASBO may be breached in a very wide range of circumstances and may involve one or more
terms not being complied with. The examples given below are intended to illustrate how the scale
of the conduct that led to the breach, taken as a whole, might come within the three levels of
seriousness:

¢ No harm caused or intended — in the absence of intimidation or the causing of fear of violence,
breaches involving being drunk or begging may be at this level, as may prohibited use of public
transport or entry into a prohibited area, where there is no evidence that harassment, alarm or
distress was caused or intended.

e Lesser degree of harm intended or likely — examples may include lesser degrees of threats
or intimidation, the use of seriously abusive language, or causing more than minor damage to
property.

e Serious harm caused or intended — breach at this level of seriousness will involve the use of
violence, significant threats or intimidation or the targeting of individuals or groups of people in a
manner that leads to a fear of violence.

(b) The suggested starting points are based on the assumption that the offender had the highest level
of culpability.

(c) In the most serious cases, involving repeat offending and a breach causing serious harassment
together with the presence of several aggravating factors, such as the use of violence, a sentence
beyond the highest range will be justified.

(d) When imposing a community order, the court must ensure that the requirements imposed are
proportionate to the seriousness of the breach, compatible with each other, and also with the
prohibitions of the ASBO if the latter is to remain in force. Even where the threshold for a custodial
sentence is crossed, a custodial sentence is not inevitable.

(e) An offender may be sentenced for more than one offence of breach, which occurred on different

days. While consecutive sentences may be imposed in such cases, the overall sentence should
reflect the totality principle.
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Crime and Disorder Act 1988, 5.1(10) Anti-social behaviour order,
breach of

Triable either way:
Maximum when tried summarily: Level 5 fine and/or 6 months
Maximum when tried on indictment: 5 years

Note: A conditional discharge is not available as a sentence for this offence

Offence seriousness (culpability and harm)
A. Identify the appropriate starting point
Starting points based on first time offender* pleading not guilty

Examples of nature of activity Starting point Range

Breach where no harassment, alarm or distress Low level community order Band B fine to medium level
was caused or intended community order

Breach involving a lesser degree of actual or 6 weeks custody Medium level community order
intended harassment, alarm or distress than to 26 weeks custody

in the box below, or where such harm would
have been likely had the offender not been

apprehended
Breach involving serious actual or intended 26 weeks custody Custody threshold to Crown
harassment, alarm or distress Court

Offence seriousness (culpability and harm)
B. Consider the effect of aggravating and mitigating factors
(other than those within examples above)
Common aggravating and mitigating factors are identified in the pullout card —
the following may be particularly relevant but these lists are not exhaustive

Factor indicating higher culpability Factor indicating lower culpability

1. Offender has a history of disobedience to court orders 1. Breach occurred after a long period of compliance

2. Breach was committed immediately or shortly after the order 2. The prohibition(s) breached was not fully understood,
was made especially where an interim order was made without

3. Breach was committed subsequent to earlier breach notice

proceedings arising from the same order
4. Targeting of a person the order was made to protect or a
witness in the original proceedings

Form a preliminary view of the appropriate sentence,
then consider offender mitigation
Common factors are identified in the pullout card

Consider a reduction for a guilty plea

Consider ancillary orders, including compensation
Refer to pages 168-174 for guidance on available ancillary orders

Decide sentence
Give reasons

*For the purposes of this guideline a “first time offender” is one who does not have a previous conviction
for breach of an ASBO

Effective from 5 January 2009
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Bail, failure to surrender - factors to take into consideration

This guideline and accompanying notes are taken from the Sentencing Guidelines Council’s definitive
guideline Fail to Surrender to Bail, published 29 November 2007

Key factors

@)

(b)

30

Whilst the approach to sentencing should generally be the same whether the offender failed to surrender to
a court or to a police station and whether the offence is contrary to ss.6(1) or 6(2), the court must examine all
the relevant circumstances.

The following factors may be relevant when assessing the harm caused by the offence:

e Where an offender fails to appear for a first court hearing but attends shortly afterwards, the only harm
caused is likely to be the financial cost to the system. Where a case could not have proceeded even if
the offender had surrendered to bail, this should be taken into account.

e Where an offender appears for trial on the wrong day but enters a late guilty plea enabling the case to
be disposed of to some degree at least, the harm caused by the delay may be offset by the benefits
stemming from the change of plea.

e The most serious harm is likely to result when an offender fails to appear for trial, especially if this results
in witnesses being sent away. Where it has been possible to conclude proceedings in the absence of the
offender, this may be relevant to the assessment of harm caused.

e The level of harm is likely to be assessed as high where an offender fails to appear for sentence and
is also seen to be flouting the authority of the court, such as where the avoidance of sentence results
in the consequential avoidance of ancillary orders such as disqualification from driving, the payment
of compensation or registration as a sex offender. This may increase the level of harm whenever the
offender continues to present a risk to public safety.

e Whilst the seriousness of the original offence does not of itself aggravate or mitigate the seriousness of
the offence of failing to surrender, the circumstances surrounding the original offence may be relevant in
assessing the harm arising from the Bail Act offence.

e The circumstances in which bail to return to a police station is granted are less formal than the grant of
court bail and the history of the individual case should be examined. There may be less culpability where
bail has been enlarged on a number of occasions and less harm if court proceedings are not significantly
delayed.

Where the failure to surrender to custody was ‘deliberate’:

e at or near the bottom of the sentencing range will be cases where the offender gave no thought at all to
the consequences, or other mitigating factors are present, and the degree of delay or interference with
the progress of the case was not significant in all the circumstances;

e at or near the top of the range will be cases where aggravating factors 1, 2 or 4 opposite are present if
there is also a significant delay and/or interference with the progress of the case.

A previous conviction that is likely to be ‘relevant’ for the purposes of this offence is one which demonstrates
failure to comply with an order of a court.

Acquittal of the original offence does not automatically mitigate the Bail Act offence.

The fact that an offender has a disorganised or chaotic lifestyle should not normally be treated as offence
mitigation, but may be regarded as offender mitigation depending on the particular facts.

A misunderstanding which does not amount to a defence may be a mitigating factor whereas a mistake on
the part of the offender is his or her own responsibility.

Where an offender has literacy or language difficulties, these may be mitigation (where they do not amount to
a defence) where potential problems were not identified and/or appropriate steps were not taken to mitigate
the risk in the circumstances as known at the time that bail was granted.

An offender’s position as the sole or primary carer of dependant relatives may be offender mitigation when it
is the reason why the offender failed to surrender to custody.

The sentence for this offence should usually be in addition to any sentence for the original offence. Where
custodial sentences are being imposed for a Bail Act offence and the original offence at the same time,
the normal approach should be for the sentences to be consecutive. The length of any custodial sentence
imposed must be commensurate with the seriousness of the offence(s).

If an offence is serious enough to justify the imposition of a community order, a curfew requirement with an
electronic monitoring requirement may be particularly appropriate — see pages 160-162.
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Bail Act 1976, ss.6(1) and 6(2) Bail, failure to surrender

Maximum when tried summarily: Level 5 fine and/or 3 months
Maximum when tried on indictment: 12 months

In certain circumstances, a magistrates’ court may commit to the Crown Court for sentence. Consult your legal
adviser for guidance.

Offence seriousness (culpability and harm)
A. Ildentify the appropriate starting point
Starting points based on first time offender pleading not guilty

Examples of nature of activity Starting point Range

Surrenders late on day but case proceeds as planned Band A fine Band A fine to Band B fine

Negligent or non-deliberate failure to attend causing Band C fine Band B fine to medium level community
delay and/or interference with the administration of order

justice

Deliberate failure to attend causing delay and/or 14 days custody Low level community order to 10 weeks
interference with the administration of justice custody

The type and degree of harm actually caused will affect

where in the range the case falls — see note (c) opposite

Offence seriousness (culpability and harm)
B. Consider the effect of aggravating and mitigating factors
(other than those within examples above)
Common aggravating and mitigating factors are identified in the pullout card —
the following may be particularly relevant but these lists are not exhaustive

Factors indicating higher culpability Factors indicating lower culpability
1. Serious attempts to evade justice Where not amounting to a defence:
2. Determined attempt seriously to undermine the course 1. Misunderstanding
of justice 2. Failure to comprehend bail significance or requirements

3. Previous relevant convictions and/or breach of court orders | 3. Caring responsibilities — see note (i) opposite

or police bai Factor indicating lesser degree of harm

Factor indicating greater degree of harm 4. Prompt voluntary surrender
4. Lengthy absence

Form a preliminary view of the appropriate sentence,
then consider offender mitigation
Common factors are identified in the pullout card

Consider a reduction for a guilty plea

Decide sentence
Give reasons

In appropriate cases, a magistrates’ court may impose one day’s detention:
Magistrates’ Courts Act 1980, s.135
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Bladed article/offensive weapon, possession of - factors to take
into consideration

These guidelines and accompanying notes are drawn from the Court of Appeal’s decision in
R v Celaire and Poulton [2003] 1 Cr App R (S) 116

Key factors

(@) Concurrent sentences may be appropriate if the weapons offence is ancillary to a more serious
offence; consecutive sentences may be appropriate if the offences are distinct and independent.
Refer to page 147 and consult your legal adviser for guidance.

(b) When assessing offence seriousness, consider the offender’s intention, the circumstances of the
offence and the nature of the weapon involved.

(c) Some weapons are inherently more dangerous than others but the nature of the weapon is not the
primary determinant of offence seriousness. A relatively less dangerous weapon, such as a billiard
cue or knuckle-duster, may be used to create fear and such an offence may be at least as serious
as one in which a more obviously dangerous weapon, such as a knife or an acid spray, is being
carried for self-defence or no actual attempt has been made by the offender to use it.

(d) Nevertheless, the fact that the offender was carrying a weapon which is offensive per se may shed
light on his or her intentions.
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Criminal Justice Act 1988, s.139 (bladed article)

Prevention of Crime Act 1953, s.1 (offensive
weapon)

Bladed article/offensive
weapon, possession of

Triable either way:

Maximum when tried summarily: Level 5 fine and/or 6 months

Maximum when tried on indictment: 4 years

Offence seriousness (culpability and harm)
A. Ildentify the appropriate starting point
Starting points based on first time offender pleading not guilty

Examples of nature of activity

Starting point

Range

Weapon not used to threaten or cause fear

High level community
order

Band C fine to 12 weeks custody

Weapon not used to threaten or cause fear but offence
committed in dangerous circumstances

6 weeks custody

High level community order to Crown
Court

Weapon used to threaten or cause fear and offence
committed in dangerous circumstances

Crown Court

Crown Court

Offence seriousness (culpability and harm)
B. Consider the effect of aggravating and mitigating factors
(other than those within examples above)
Common aggravating and mitigating factors are identified in the pullout card —
the following may be particularly relevant but these lists are not exhaustive

Factors indicating higher culpability

1. Particularly dangerous weapon

2. Specifically planned use of weapon to commit violence,
threaten violence or intimidate

3. Offence motivated by hostility towards minority individual
or group

4. Offender under influence of drink or drugs

5. Offender operating in group or gang

Factors indicating greater degree of harm

1. Offence committed at school, hospital or other place
where vulnerable persons may be present

2. Offence committed on premises where people carrying
out public services

3. Offence committed on or outside licensed premises

. Offence committed on public transport

5. Offence committed at large public gathering, especially
where there may be risk of disorder

IN

business

Factors indicating lower culpability
1. Weapon carried only on temporary basis
2. Original possession legitimate e.g. in course of trade or

Form a preliminary view of the appropriate sentence,
then consider offender mitigation
Common factors are identified in the pullout card

Consider a reduction for a guilty plea

Consider ancillary orders, including compensation
Refer to pages 168-174 for guidance on available ancillary orders
Consider deprivation of property (including weapon)

Decide sentence
Give reasons
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Child prostitution and pornography - factors to take into
consideration

This guideline is taken from the Sentencing Guidelines Council’s definitive guideline Sexual
Offences Act 2003, published 30 April 2007

Key factors

(@) Few cases will be suitable to be dealt with in a magistrates’ court for the following reasons:

e The courts should consider making an order confiscating any profits stemming from the
offender’s criminal life-style or forfeiting any possessions (e.g. cameras, computers, property)
used in connection with the commission of the offence. Only the Crown Court can make a
confiscation order.

e The starting point for the child prostitution and pornography offences will always be a custodial
sentence.

* |n cases where a number of children are involved, consecutive sentences may be appropriate,
leading to cumulative sentences significantly higher than the starting points for individual
offences.

(b) In accordance with s.80 and sch.3 of the Sexual Offences Act 2003, automatic notification
requirements apply upon conviction to an offender aged 18 or over.
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Sexual Offences Act 2003, s.48 (causing or Child prOStitutiOI'l and
inciting child prostitution or pornography); s.49

(controlling a child prostitute or a child involved in pOI'I‘IOg raphy

pornography); s.50 (arranging or facilitating child

prostitution or pornography)

Triable either way:
Maximum when tried summarily: Level 5 fine and/or 6 months
Maximum when tried on indictment: 14 years

Identify dangerous offenders
These are serious offences for the purposes of the public protection provisions in the
Criminal Justice Act 2003 — refer to page 187 and consult legal adviser for guidance

Offence seriousness (culpability and harm)
A. Ildentify the appropriate starting point
Starting points based on first time offender pleading not guilty

These offences should normally be dealt with in the Crown Court. However, there may be rare cases of non-penetrative
activity involving a victim aged 16 or 17 where the offender’s involvement is minimal and not perpetrated for gain in which a
custodial sentence within the jurisdiction of a magistrates’ court may be appropriate.

Consult your legal adviser for further guidance.

Offence seriousness (culpability and harm)
B. Consider the effect of aggravating and mitigating factors
Common aggravating and mitigating factors are identified in the pullout card —
the following may be particularly relevant but these lists are not exhaustive

Factors indicating higher culpability Factor indicating lower culpability
1. Background of threats or intimidation 1. Offender also being controlled in prostitution or
2. Large-scale commercial operation pornography and subject to threats or intimidation

3. Use of drugs, alcohol or other substance to secure the
victim’s compliance

. Forcing a victim to violate another person

. Abduction or detention

. Threats to prevent the victim reporting the activity

. Threats to disclose victim’s activity to friends/relatives

. Images distributed to other children or persons known to
the victim

9. Financial or other gain

0 ~NO O

Factors indicating greater degree of harm

1. Induced dependency on drugs

2. Victim has been manipulated into physical and emotional
dependence on the offender

3. Storing, making available or distributing images in such a
way that they can be inadvertently accessed by others

Form a preliminary view of the appropriate sentence,
then consider offender mitigation
Common factors are identified in the pullout card

Consider a reduction for a guilty plea

Consider ancillary orders, including compensation
Refer to pages 168-174 for guidance on available ancillary orders

Decide sentence
Give reasons
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Communication network Communications Act 2003, ss.127(1) and 127(2)
offences

Triable only summarily:
Maximum: Level 5 fine and/or 6 months

Offence seriousness (culpability and harm)
A. Identify the appropriate starting point
Starting points based on first time offender pleading not guilty

Sending grossly offensive, indecent, obscene or menacing messages (s.127(1))

Examples of nature of activity Starting point Range

Single offensive, indecent, obscene or menacing call of Band B fine Band A fine to band C fine

short duration, having no significant impact on receiver

Single call where extreme language used, having only Medium level Low level community order to high level
moderate impact on receiver community order community order

Single call where extreme language used and 6 weeks custody High level community order to 12 weeks
substantial distress or fear caused to receiver; OR custody

One of a series of similar calls as described in box above

Sending false message/persistent use of communications network for purpose of causing annoyance,
inconvenience or needless anxiety (s.127(2))

Examples of nature of activity Starting point Range

Persistent silent calls over short period to private Band B fine Band A fine to band C fine

individual, causing inconvenience or annoyance

Single hoax call to public or private organisation Medium level Low level community order to high level
resulting in moderate disruption or anxiety community order community order

Single hoax call resulting in major disruption or 12 weeks custody High level community order to 18 weeks
substantial public fear or distress; OR custody

One of a series of similar calls as described in box above

Offence seriousness (culpability and harm)
B. Consider the effect of aggravating and mitigating factors
(other than those within examples above)
Common aggravating and mitigating factors are identified in the pullout card

Form a preliminary view of the appropriate sentence,
then consider offender mitigation
Common factors are identified in the pullout card

Consider a reduction for a guilty plea

Consider ancillary orders, including compensation
Refer to pages 168-174 for guidance on available ancillary orders

Decide sentence
Give reasons
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Criminal Justice Act 2003, sch.8 Community order, breach of

These notes are taken from the Sentencing Guidelines Council’s definitive guideline New
Sentences: Criminal Justice Act 2003, published 16 December 2004

Options in breach proceedings:

When dealing with breaches of community orders for offences committed after 4 April 2005, the court
must either:

e amend the terms of the original order so as to impose more onerous requirements. The court
may extend the duration of particular requirements within the order, but it cannot extend the overall
length of the original order; or

¢ revoke the original order and proceed to sentence for the original offence. \Where an offender
has wilfully and persistently failed to comply with an order made in respect of an offence that is not
punishable by imprisonment, the court can impose up to six months’ custody:.’

Approach:

e having decided that a community order is commensurate with the seriousness of the offence, the
primary objective when sentencing for breach of requirements is to ensure that those requirements
are completed;

e a court sentencing for breach must take account of the extent to which the offender has complied
with the requirements of the original order, the reasons for the breach, and the point at which the
breach has occurred;

e if increasing the onerousness of requirements, sentencers should take account of the offender’s
ability to comply and should avoid precipitating further breach by overloading the offender with too
many or conflicting requirements;

¢ there may be cases where the court will need to consider re-sentencing to a differently constructed
community order in order to secure compliance with the purposes of the original sentence,
perhaps where there has already been partial compliance or where events since the sentence was
imposed have shown that a different course of action is likely to be effective;

¢ where available, custody should be the last resort, reserved for those cases of deliberate and
repeated breach where all reasonable efforts to ensure that the offender complies have failed.

Where the original order was made by the Crown Court, breach proceedings must be commenced in
that court unless the order provided that any failure to comply with its requirements may be dealt with
in a magistrates’ court. Consult your legal adviser for further guidance when dealing with breach
of a community order made in the Crown Court.

' Criminal Justice Act 2003, sch.8, para. 9(1)(c)
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Criminal damage (other than Criminal Damage Act 1971, s.1(1)
by fire)

Racially or religiously Crime and Disorder Act 1998, 5.30
aggravated criminal damage

Criminal damage: triable only summarily if value involved does not exceed £5,000:
Maximum: Level 4 fine and/or 3 months

Triable either way if value involved exceeds £5,000:
Maximum when tried summarily: Level 5 fine and/or 6 months
Maximum when tried on indictment: 10 years

Racially or religiously aggravated criminal damage: triable either way
Maximum when tried summarily: Level 5 fine and/or 6 months
Maximum when tried on indictment: 14 years

Where offence committed in domestic context, refer to page 177 for guidance

Offence seriousness (culpability and harm)
A. Identify the appropriate starting point
Starting points based on first time offender pleading not guilty

Examples of nature of activity Starting point Range

Minor damage e.g. breaking small window; small Band B fine Conditional discharge to band C fine
amount of graffiti

Moderate damage e.g. breaking large plate-glass or Low level community Band C fine to medium level community
shop window; widespread graffiti order order

Significant damage up to £5,000 e.g. damage caused High level community Medium level community order to 12

as part of a spree order weeks custody

Damage between £5,000 and £10,000 12 weeks custody 6 to 26 weeks custody

Damage over £10,000 Crown Court Crown Court

Offence seriousness (culpability and harm)
B. Consider the effect of aggravating and mitigating factors
(other than those within examples above)
Common aggravating and mitigating factors are identified in the pullout card —
the following may be particularly relevant but these lists are not exhaustive

Factors indicating higher culpability Factors indicating lower culpability
1. Revenge attack 1. Damage caused recklessly
2. Targeting vulnerable victim 2. Provocation

Factors indicating greater degree of harm

1. Damage to emergency equipment

2. Damage to public amenity

3. Significant public or private fear caused e.g. in domestic
context

Form a preliminary view of the appropriate sentence
If offender charged and convicted of the racially or religiously
aggravated offence, increase the sentence to reflect this element
Refer to pages 178-179 for guidance

Consider offender mitigation
Common factors are identified in the pullout card

Consider a reduction for a guilty plea

Consider ancillary orders, including compensation
Refer to pages 168-174 for guidance on available ancillary orders

Decide sentence
Give reasons
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Cruelty to a child - factors to take into consideration

This guideline and accompanying notes are taken from the Sentencing Guidelines Council’s
definitive guidelines Overarching Principles: Assaults on children and Cruelty to a child,
published 20 February 2008

Key factors

(@ The same starting point and sentencing range is proposed for offences which might fall into the
four categories (assault; ill-treatment or neglect; abandonment; and failure to protect). These are
designed to take into account the fact that the victim is particularly vulnerable, assuming an abuse
of trust or power and the likelihood of psychological harm, and designed to reflect the seriousness
with which society as a whole regards these offences.

(b) As noted above, the starting points have been calculated to reflect the likelihood of psychological
harm and this cannot be treated as an aggravating factor. Where there is an especially serious
physical or psychological effect on the victim, even if unintended, this should increase sentence.

(c) The normal sentencing starting point for an offence of child cruelty should be a custodial sentence.
The length of that sentence will be influenced by the circumstances in which the offence took
place.

(d) However, in considering whether a custodial sentence is the most appropriate disposal, the court
should take into account any available information concerning the future care of the child.

(e) Where the offender is the sole or primary carer of the victim or other dependants, this potentially
should be taken into account for sentencing purposes, regardless of whether the offender is male
or female. In such cases, an immediate custodial sentence may not be appropriate.

() The most relevant areas of personal mitigation are likely to be:
e Mental iliness/depression
e [nability to cope with the pressures of parenthood
e | ack of support
e Sleep deprivation
e Offender dominated by an abusive or stronger partner
e Extreme behavioural difficulties in the child, often coupled with a lack of support

¢ [nability to secure assistance or support services in spite of every effort having been made by
the offender.

Some of the factors identified above, in particular sleep deprivation, lack of support and an inability
to cope, could be regarded as an inherent part of caring for children, especially when a child is very
young and could be put forward as mitigation by most carers charged with an offence of child cruelty.
[t follows that, before being accepted as mitigation, there must be evidence that these factors were
present to a high degree and had an identifiable and significant impact on the offender’s behaviour.
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Children and Young Persons Act 1933, s.1(1) cruelty to a child

Triable either way:
Maximum when tried summarily: Level 5 fine and/or 6 months
Maximum when tried on indictment: 10 years

Identify dangerous offenders
This is a serious offence for the purposes of the public protection provisions in the
Criminal Justice Act 2003 — refer to page 187 and consult legal adviser for guidance

Offence seriousness (culpability and harm)
A. Identify the appropriate starting point
Starting points based on first time offender pleading not guilty

Examples of nature of activity Starting point Range
i) Short term neglect or ill-treatment 12 weeks custody Low level community order to
i) Single incident of short-term abandonment 26 weeks custody

i) Assault(s) resulting in injuries consistent with ABH Crown Court 26 weeks custody to

i) More than one incident of neglect or ill-treatment (but not Crown Court
amounting to long-term behaviour)

(i) Single incident of long-term abandonment OR regular
incidents of short-term abandonment (the longer the period
of long-term abandonment or the greater the number of
incidents of short-term abandonment, the more serious
the offence)

Failure to protect a child from any of the above

(
(
(i) Failure to protect a child from any of the above
(
(

iV

=

(

(i) Series of assaults Crown Court Crown Court
(i) Protracted neglect or ill-treatment

(i) Serious cruelty over a period of time

(iv) Failure to protect a child from any of the above

Offence seriousness (culpability and harm)
B. Consider the effect of aggravating and mitigating factors
(other than those within examples above)
Common aggravating and mitigating factors are identified in the pullout card —
the following may be particularly relevant but these lists are not exhaustive

1. Targeting one particular child from the family 1. Seeking medical help or bringing the situation to the
2. Sadistic behaviour notice of the authorities

3. Threats to prevent the victim from reporting the offence
4. Deliberate concealment of the victim from the authorities
5. Failure to seek medical help

Form a preliminary view of the appropriate sentence,
then consider offender mitigation
Common factors are identified in the pullout card — see also note (f) opposite

Consider a reduction for a guilty plea

Consider ancillary orders, including compensation
Refer to pages 168-174 for guidance on available ancillary orders

Decide sentence
Give reasons
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Drugs - class A - fail to attend/ Drugs Act 2005, 5.12
remain for initial assessment

Triable only summarily:
Maximum: Level 4 fine and/or 3 months

Offence seriousness (culpability and harm)
A. Identify the appropriate starting point
Starting points based on first time offender pleading not guilty

Examples of nature of activity Starting point Range
Failure to attend at the appointed place and time Medium level Band C fine to high level community
community order order

Offence seriousness (culpability and harm)
B. Consider the effect of aggravating and mitigating factors
(other than those within examples above)
Common aggravating and mitigating factors are identified in the pullout card —
the following may be particularly relevant but these lists are not exhaustive

Factors indicating greater degree of harm Factors indicating lower culpability

1. Threats or abuse to assessor or other staff 1. Offender turns up but at wrong place or time or fails
to remain for duration of appointment

2. Subsequent voluntary contact to rearrange
appointment

Form a preliminary view of the appropriate sentence,
then consider offender mitigation
Common factors are identified in the pullout card

Consider a reduction for a guilty plea

Consider ancillary orders
Refer to pages 168-174 for guidance on available ancillary orders

Decide sentence
Give reasons
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Police and Criminal Evidence Act 1984, s.63B

Drugs - class A - fail/refuse to
provide a sample

Triable only summarily:
Maximum: Level 4 fine and/or 3 months

Offence seriousness (culpability and harm)
A. Identify the appropriate starting point
Starting points based on first time offender pleading not guilty

Examples of nature of activity

Starting point

Range

Refusal to provide sample without good cause
when required by police officer

Medium level
community order

Band C fine to high level community
order

Offence seriousness (culpability and harm)
B. Consider the effect of aggravating and mitigating factors
(other than those within examples above)
Common aggravating and mitigating factors are identified in the pullout card —
the following may be particularly relevant but these lists are not exhaustive

Factor indicating greater degree of harm
1. Threats or abuse to staff

charge

Factors indicating lower culpability
1. Subsequent voluntary contact with drug workers
2. Subsequent compliance with testing on arrest/

Form a preliminary view of the appropriate sentence,
then consider offender mitigation
Common factors are identified in the pullout card

Consider a reduction for a guilty plea

Consider ancillary orders
Refer to pages 168-174 for guidance on available ancillary orders

Decide sentence
Give reasons
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Drugs - class A - possession Misuse of Drugs Act 1971, 5.5(2)

Triable either way:
Maximum when tried summarily: Level 5 fine and/or 6 months
Maximum when tried on indictment: 7 years

Offence seriousness (culpability and harm)
A. Identify the appropriate starting point
Starting points based on first time offender pleading not guilty

Examples of nature of activity Starting point Range

Possession of a very small quantity of the Band C fine Band B fine to medium level
drug e.g. one small wrap or tablet community order

More than a very small quantity of the drug Medium level community order | Low level community order to
€.g. up to six wraps or tablets high level community order
Larger amounts High level community order Medium level community order

to Crown Court

Possession of drug in prison — whether by Crown Court Crown Court
prisoner or another

Offence seriousness (culpability and harm)
B. Consider the effect of aggravating and mitigating factors
(other than those within examples above)
Common aggravating and mitigating factors are identified in the pullout card —
the following may be particularly relevant but these lists are not exhaustive
Factor indicating higher culpability

1. Offender exercising or acting in position of special
responsibility

Factor indicating greater degree of harm
1. Possession of drug in a public place or school

Form a preliminary view of the appropriate sentence,
then consider offender mitigation
Common factors are identified in the pullout card

Consider a reduction for a guilty plea

Consider ancillary orders, including forfeiture and destruction of drug
Refer to pages 168-174 for guidance on available ancillary orders

Decide sentence
Give reasons
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Misuse of Drugs Act 1971, ss.4(2), 4(3), 5(3) Drugs - class A - produce,
supply, possess with intent to
supply

Triable either way:

Maximum when tried summarily: Level 5 fine and/or 6 months
Maximum when tried on indictment: Life

Offence seriousness (culpability and harm)
A. Identify the appropriate starting point
Starting points based on first time offender pleading not guilty

These offences should normally be dealt with in the Crown Court. However, there may be very rare cases
involving non-commercial supply (e.g. between equals) of a very small amount (e.g. one small wrap or tablet) in
which a custodial sentence within the jurisdiction of a magistrates’ court may be appropriate.
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Drugs - class B and C - Misuse of Drugs Act 1971, .5(2)
possession

Triable either way:
Maximum when tried summarily: Level 4 fine and/or 3 months (class B); level 3 fine and/or 3 months (class C)
Maximum when tried on indictment: 5 years (class B); 2 years (class C)

Offence seriousness (culpability and harm)
A. Identify the appropriate starting point
Starting points based on first time offender pleading not guilty

Examples of nature of activity Starting point Range

Possession of a small amount of class B drug for Band B fine Band A fine to low level community
personal use order

Possession of large amount of class B drug for Band C fine Band B fine to 12 weeks custody
personal use

Offence seriousness (culpability and harm)
B. Consider the effect of aggravating and mitigating factors
(other than those within examples above)
Common aggravating and mitigating factors are identified in the pullout card —
the following may be particularly relevant but these lists are not exhaustive

Factor indicating higher culpability Factors indicating lower culpability
1. Offender exercising or acting in position of special 1. Possession of Class C rather than Class B drug
responsibility 2. Evidence that use was to help cope with a medical
condition

Factor indicating greater degree of harm
1. Possession of drugs in a public place or school

Form a preliminary view of the appropriate sentence,
then consider offender mitigation
Common factors are identified in the pullout card

Consider a reduction for a guilty plea

Consider ancillary orders, including forfeiture and destruction of drug
Refer to pages 168-174 for guidance on available ancillary orders

Decide sentence
Give reasons

52 Effective from 4 August 2008



Misuse of Drugs Act 1971, ss.4(3) and 5(3)

Drugs - class B and C - supply,
possess with intent to supply

Triable either way:

Maximum when tried summarily: Level 5 fine and/or 6 months (class B); level 4 fine and/or 3 months (class C)
Maximum when tried on indictment: 14 years (class B and class C)

Offence seriousness (culpability and harm)
A. ldentify the appropriate starting point
Starting points based on first time offender pleading not guilty

Examples of nature of activity

Starting point

Range

Sharing minimal quantity between equals
on a non-commercial basis e.g. a reefer

Band C fine

Band B fine to low level
community order

Small scale retail supply to consumer

High level community order
(class C)

6 weeks custody (class B)

Low level community order to
6 weeks custody (class C)

Medium level community order
to 26 weeks custody (class B)

another

Any other supply, including small scale
supply in prison — whether by prisoner or

Crown Court

Crown Court

Offence seriousness (culpability and harm)
B. Consider the effect of aggravating and mitigating factors
(other than those within examples above)
Common aggravating and mitigating factors are identified in the pullout card —
the following may be particularly relevant but these lists are not exhaustive

responsibility

Factors indicating higher culpability
1. Offender exercising or acting in position of special

Factors indicating greater degree of harm
1. Supply to vulnerable persons including children
2. Offence committed on/in vicinity of school premises

(Note: supply on or in the vicinity of school premises
is a statutory aggravating factor: Misuse of Drugs Act
1971, s.4A. Consult your legal adviser for guidance.)

Form a preliminary view of the appropriate sentence,
then consider offender mitigation
Common factors are identified in the pullout card

Consider a reduction for a guilty plea

Consider ancillary orders, including forfeiture and destruction of drug
and forfeiture or suspension of personal liquor licence
Refer to pages 168-174 for guidance on available ancillary orders

Decide sentence

Give reasons
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Drugs - cultivation of cannabis Misuse of Drugs Act 1971, 5.6(2)

Triable either way:
Maximum when tried summarily: Level 5 fine and/or 6 months
Maximum when tried on indictment: 14 years

Offence seriousness (culpability and harm)
A. Identify the appropriate starting point
Starting points based on first time offender pleading not guilty

Examples of nature of activity Starting point Range

Very small scale cultivation for Band C fine Band B fine to low level
personal use only i.e. one or two community order

plants

Small scale cultivation for personal High level community order Medium level community
use and non-commercial supply to order to 12 weeks custody
small circle of friends

Commercial cultivation Crown Court Crown Court

Offence seriousness (culpability and harm)
B. Consider the effect of aggravating and mitigating factors
(other than those within examples above)
Common aggravating and mitigating factors are identified in the pullout card —
the following may be particularly relevant but these lists are not exhaustive

Factors indicating higher culpability Factors indicating lower culpability

1. Use of sophisticated growing system 1. Evidence drug used to help with a medical
2. Use of sophisticated system of concealment condition

3. Persistent use/cultivation of cannabis 2. Original planting carried out by others

Factor indicating greater degree of harm
1. Involvement of vulnerable/young persons

Form a preliminary view of the appropriate sentence,
then consider offender mitigation
Common factors are identified in the pullout card

Consider a reduction for a guilty plea

Consider ancillary orders, including forfeiture and destruction of drug
Refer to pages 168-174 for guidance on available ancillary orders

Decide sentence
Give reasons
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Criminal Justice Act 1967, s.91

Drunk and disorderly in a
public place

Triable only summarily:
Maximum: Level 3 fine

Offence seriousness (culpability and harm)
A. Identify the appropriate starting point
Starting points based on first time offender pleading not guilty

Examples of nature of activity

Starting point

Range

Shouting, causing disturbance for some minutes Band A fine Conditional discharge to band
B fine
Substantial disturbance caused Band B fine Band A fine to band C fine

Offence seriousness (culpability and harm)
B. Consider the effect of aggravating and mitigating factors
(other than those within examples above)
Common aggravating and mitigating factors are identified in the pullout card —
the following may be particularly relevant but these lists are not exhaustive

Factors indicating higher culpability
1. Offensive words or behaviour involved
2. Lengthy incident

3. Group action

Factors indicating greater degree of harm

1. Offence committed at school, hospital or other
place where vulnerable persons may be present

2. Offence committed on public transport

3. Victim providing public service

Factors indicating lower culpability
1. Minor and non-threatening
2. Stopped as soon as police arrived

Form a preliminary view of the appropriate sentence,
then consider offender mitigation
Common factors are identified in the pullout card

Consider a reduction for a guilty plea

Consider ancillary orders, including compensation and
football banning order (where appropriate)
Refer to pages 168-174 for guidance on available ancillary orders

Decide sentence
Give reasons
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Electricity, abstract/use without authority - factors to take into
consideration

Key factors

(@) The starting points and sentencing ranges in this guideline are based on the assumption that the
offender was motivated by greed or a desire to live beyond his or her means. To avoid double
counting, such a motivation should not be treated as a factor that increases culpability.

(b) When assessing the harm caused by this offence, the starting point should be the loss suffered by
the victim. In general, the greater the loss, the more serious the offence. However, the monetary
value of the loss may not reflect the full extent of the harm caused by the offence. The court should
also take into account the impact of the offence on the victim, any harm to persons other than the
direct victim, and any harm in the form of public alarm or erosion of public confidence.

(c) The following matters of offender mitigation may be relevant to this offence:

(i) Offender motivated by desperation or need

The fact that an offence has been committed in desperation or need arising from particular
hardship may count as offender mitigation in exceptional circumstances.

(i) Voluntary restitution

Whether and the degree to which payment for stolen electricity constitutes a matter of
offender mitigation will depend on an assessment of the circumstances and, in particular, the
voluntariness and timeliness of the payment.

(i) Impact on sentence of offender’s dependency

Many offenders convicted of acquisitive crimes are motivated by an addiction, often to drugs,
alcohol or gambling. This does not mitigate the seriousness of the offence, but an offender’s
dependency may properly influence the type of sentence imposed. In particular, it may
sometimes be appropriate to impose a drug rehabilitation requirement or an alcohol treatment
requirement as part of a community order or a suspended sentence order in an attempt to
break the cycle of addiction and offending, even if an immediate custodial sentence would
otherwise be warranted.’

T See para.2 on p.163. The Court of Appeal gave guidance on the approach to making drug treatment and testing orders, which also applies
to imposing a drug rehabilitation requirement in Attorney General’s Reference No. 64 of 2003 (Boujettif and Harrison) [2003] EWCA Crim 3514
and Woods and Collins [2005] EWCA Crim 2065 summarised in the Sentencing Guidelines Council Guideline Judgments Case Compendium
(section (A) Generic Sentencing Principles) available at: www.sentencing-guidelines.gov.uk
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Theft Act 1968, s.13

Electricity, abstract/use

without authority

Triable either way:

Maximum when tried summarily: Level 5 fine and/or 6 months

Maximum when tried on indictment: 5 years

Offence seriousness (culpability and harm)
A. ldentify the appropriate starting point
Starting points based on first time offender pleading not guilty

Examples of nature of activity

| Starting point

| Range

appropriate

Where the offence results in substantial commercial gain, a custodial sentence may be

Offence involving evidence of planning and indication
that the offending was intended to be continuing,
such as using a device to interfere with the electricity
meter or re-wiring to by-pass the meter

Medium level community order

Band A fine to high
level community
order

Offence seriousness (culpability and harm)

B. Consider the effect of aggravating and mitigating factors
(other than those within examples above)

Common aggravating and mitigating factors are identified in the pullout card —
the following may be particularly relevant but these lists are not exhaustive

Factor indicating greater degree of harm
1. Risk of danger caused to property and/or life

Form a preliminary view of the appropriate sentence,
then consider offender mitigation
Common factors are identified in the pullout card — see also note (c) opposite

Consider a reduction for a guilty plea

Consider ancillary orders, including compensation
Refer to pages 168-174 for guidance on available ancillary orders

Decide sentence
Give reasons
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Exploitation of prostitution Sexual Offences Act 2008, s.52 (causing or
inciting prostitution for gain); .53 (controlling
prostitution for gain)

Triable either way:
Maximum when tried summarily: Level 5 fine or 6 months Maximum when tried on indictment: 7 years

This guideline is taken from the Sentencing Guidelines Council’s definitive guideline Sexual Offences
Act 2003, published 30 April 2007

Identify dangerous offenders
These are specified offences for the purposes of the public protection provisions in the
Criminal Justice Act 2003 - refer to page 187 and consult legal adviser for guidance

Offence seriousness (culpability and harm)
A. Identify the appropriate starting point
Starting points based on first time offender pleading not guilty

Examples of nature of activity Starting point Range

No evidence victim was physically coerced or corrupted, Medium level Band C fine to high level community
and the involvement of the offender was minimal community order order

No coercion or corruption but the offender is closely Crown Court 26 weeks custody to Crown Court

involved in the victim’s prostitution

Evidence of physical and/or mental coercion Crown Court Crown Court

Offence seriousness (culpability and harm)
B. Consider the effect of aggravating and mitigating factors
(other than those within examples above)
Common aggravating and mitigating factors are identified in the pullout card —
the following may be particularly relevant but these lists are not exhaustive

Factors indicating higher culpability Factor indicating lower culpability

1. Background of threats, intimidation or coercion 1. Offender also being controlled in prostitution and subject

2. Large-scale commercial operation to threats or intimidation

3. Substantial gain (in the region of £5,000 and up)

4. Use of drugs, alcohol or other substance to secure the
victim’s compliance

5. Abduction or detention

6. Threats to prevent the victim reporting the activity

7. Threats to disclose victim’s activity to friends/relatives

Factor indicating greater degree of harm
1. Induced dependency on drugs

Form a preliminary view of the appropriate sentence,
then consider offender mitigation
Common factors are identified in the pullout card

Consider a reduction for a guilty plea

Consider ancillary orders, including compensation
Refer to pages 168-174 for guidance on available ancillary orders

Decide sentence
Give reasons

Note

Where an offender has profited from his or her involvement in the prostitution of others, the court should consider
making a confiscation order approximately equivalent to the profits enjoyed. Such an order may be made only in

the Crown Court.
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Sexual Offences Act 2003, s.66 Exposure

Triable either way:
Maximum when tried summarily: Level 5 fine or 6 months
Maximum when tried on indictment: 2 years

This guideline is taken from the Sentencing Guidelines Council’s definitive guideline Sexual Offences Act 2003,
published 30 April 2007

Key factors

(@) This offence is committed where an offender intentionally exposes his or her genitals and intends that someone will see
them and be caused alarm or distress. It is gender neutral, covering exposure of male or female genitalia to a male or
female witness.

(b) The Sentencing Guidelines Council guideline provides that, when dealing with a repeat offender, the starting point should
be 12 weeks custody with a range of 4 to 26 weeks custody. The presence of aggravating factors may suggest that a
sentence above the range is appropriate and that the case should be committed to the Crown Court.

(c) Inaccordance with s.80 and sch.3 of the Sexual Offences Act 2003, automatic notification requirements apply upon
conviction to an offender aged 18 or over where:

(1) the victim was under 18; or
(2) aterm of imprisonment or a community sentence of at least 12 months is imposed.

(d) This guideline may be relevant by way of analogy to conduct charged as the common law offence of outraging public
decency; the offence is triable either way and has a maximum penalty of a level 5 fine and/or 6 months imprisonment
when tried summarily.

Identify dangerous offenders
This is a specified offence for the purposes of the public protection provisions in the
Criminal Justice Act 2003 — refer to page 187 and consult legal adviser for guidance

Offence seriousness (culpability and harm)
A. Identify the appropriate starting point
Starting points based on first time offender pleading not guilty

Examples of nature of activity Starting point Range

Basic offence as defined in the Act, assuming no Low level community Band B fine to medium level community

aggravating or mitigating factors order order

Offence with an aggravating factor Medium level Low level community order to high level
community order community order

Two or more aggravating factors 12 weeks custody 6 weeks custody to Crown Court

Offence seriousness (culpability and harm)
B. Consider the effect of aggravating and mitigating factors
(other than those within examples above)
Common aggravating and mitigating factors are identified in the pullout card —
the following may be particularly relevant but these lists are not exhaustive

Factors indicating higher culpability
1. Threats to prevent the victim reporting an offence
2. Intimidating behaviour/threats of violence

Factor indicating greater degree of harm
1. Victim is a child

Form a preliminary view of the appropriate sentence,
then consider offender mitigation
Common factors are identified in the pullout card

Consider a reduction for a guilty plea

Consider ancillary orders, including compensation
Refer to pages 168-174 for guidance on available ancillary orders

Decide sentence
Give reasons

Effective from 4 August 2008
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False accounting Theft Act 1968, 5.17

Triable either way:
Maximum when tried summarily: Level 5 fine and/or 6 months
Maximum when tried on indictment: 7 years

Refer to guidelines Fraud — banking and insurance fraud and
obtaining credit through fraud, benefit fraud and revenue fraud
at pages 62b-62e and Fraud — confidence at pages 62f-629g
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Firearms Act 1968, 5.19 Firearm, carrying in public
place

Triable either way (but triable only summarily if the firearm is an air weapon):
Maximum when tried summarily: Level 5 fine and/or 6 months
Maximum when tried on indictment: 7 years (12 months for imitation firearms)

Offence seriousness (culpability and harm)
A. Identify the appropriate starting point
Starting points based on first time offender pleading not guilty

Examples of nature of activity Starting point Range
Carrying an unloaded air weapon Low level community Band B fine to medium level community
order order

Carrying loaded air weapon/imitation firearm/unloaded High level community Medium level community order to 26
shot gun without ammunition order weeks custody (air weapon)

Medium level community order
to Crown Court (imitation firearm,
unloaded shot gun)

Carrying loaded shot gun/carrying shot gun or any Crown Court Crown Court
other firearm together with ammunition for it

Offence seriousness (culpability and harm)
B. Consider the effect of aggravating and mitigating factors
(other than those within examples above)
Common aggravating and mitigating factors are identified in the pullout card —
the following may be particularly relevant but these lists are not exhaustive

Factors indicating higher culpability Factors indicating lower culpability

1. Brandishing the firearm 1. Firearm not in sight

2. Carrying firearm in a busy place 2. No intention to use firearm

3. Planned illegal use 3. Firearm to be used for lawful purpose (not

e amounting to a defence)
Factors indicating greater degree of harm

1. Person or people put in fear
2. Offender participating in violent incident

Form a preliminary view of the appropriate sentence,
then consider offender mitigation
Common factors are identified in the pullout card

Consider a reduction for a guilty plea

Consider ancillary orders, including compensation, forfeiture or suspension of
personal liquor licence and football banning order (where appropriate)
Refer to pages 168-174 for guidance on available ancillary orders

Decide sentence
Give reasons
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Football related offences Sporting Events (Control of Alcohol etc.)
Act 1985: s.2(1) (possession of alcohol whilst
entering or trying to enter ground); s.2(2) (being
drunk in, or whilst trying to enter, ground)
Football Offences Act 1991: s.2 (throwing

missile); s.3 (indecent or racist chanting); s.4
(going onto prohibited areas)

Criminal Justice and Public Order Act 1994
s.166 (unauthorised sale or attempted sale
of tickets)

Triable only summarily:

Maximum: Level 2 fine (being drunk in ground)
Level 3 fine (throwing missile; indecent or racist chanting; going onto prohibited areas)
Level 5 fine (unauthorised sale of tickets)
Level 3 fine and/or 3 months (possession of alcohol)

Offence seriousness (culpability and harm)
A. Identify the appropriate starting point
Starting points based on first time offender pleading not guilty

Examples of nature of activity Starting point Range

Being drunk in, or whilst trying to enter, ground Band A fine Conditional discharge to band B fine
Going onto playing or other prohibited area; Band B fine Band A fine to band C fine
Unauthorised sale or attempted sale of tickets

Throwing missile; Band C fine Band C fine

Indecent or racist chanting

Possession of alcohol whilst entering or trying to enter Band C fine Band B fine to high level community
ground order

Offence seriousness (culpability and harm)
B. Consider the effect of aggravating and mitigating factors
(other than those within examples above)
Common aggravating and mitigating factors are identified in the pullout card —
the following may be particularly relevant but these lists are not exhaustive

Factors indicating higher culpability

1. Commercial ticket operation; potential high cash value;
counterfeit tickets

2. Inciting others to misbehave

3. Possession of large quantity of alcohol

4. Offensive language or behaviour (where not an element of
the offence)

Factors indicating greater degree of harm
1. Missile likely to cause serious injury e.g. coin, glass,
bottle, stone

Form a preliminary view of the appropriate sentence,
then consider offender mitigation
Common factors are identified in the pullout card

Consider a reduction for a guilty plea

Consider ancillary orders, including compensation
and football banning order
Refer to pages 168-174 for guidance on available ancillary orders

Decide sentence
Give reasons
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Fraud - banking and insurance fraud, and obtaining credit through
fraud, benefit fraud, and revenue fraud - factors to take into
consideration

This guideline and accompanying notes are taken from the Sentencing Guidelines Council’s
definitive guideline Sentencing for Fraud - Statutory offences, published 26 October 2009

The starting points and ranges for fraud against HM Revenue and Customs, for benefit fraud and for
banking and insurance and obtaining credit through fraud are the same since the seriousness of all
offences of organisational fraud derives from the extent of the fraudulent activity (culpability) and the
financial loss caused or likely to be caused (harm).

Key factors common to these types of fraud

(@) As the determinants of seriousness include the “value of property or consequential loss
involved”, the table provides both a fixed amount (on which the starting point is based) and
a band (on which the sentencing range is based). Where the value is larger or smaller than
the amount on which the starting point is based, this should lead to upward or downward
movement from the starting point as appropriate. Where the amount the offender intended
to obtain cannot be established, the appropriate measure will be the amount that was likely
to be achieved in all the circumstances. Where the offender was entitled to part or all of the
amount obtained, the starting point should be based on the amount to which they were not
entitled.

(b) A further determinant of seriousness is whether the fraud was a single fraudulent transaction or
a multiple fraud. Where one false declaration or a failure to disclose a change in circumstances
results in multiple payments, this should be regarded as multiple fraud.

(c) In general terms, the greater the loss, the more serious will be the offence. However, the financial
value of the loss may not reflect the full extent of the harm caused. The court should also take into
account; the impact of the offence on the victim (particularly where the loss may be significantly
greater than the monetary value); harm to persons other than the direct victim (including the
aggravation and stress of unscrambling the consequences of an offence); erosion of public
confidence; and the difference between the loss intended and that which results (which may
involve adjusting the assessment of seriousness to reflect the degree of loss caused).

(d) When the offending involves a number of people acting co-operatively, this will aggravate an
offence as it indicates planning or professional activity, and may also increase the degree of loss
caused or intended. The role of each offender is important in determining the appropriate level of
seriousness and movement above or below the starting point within the applicable level.

(e) Use of another person’s identity is an aggravating factor; the extent to which it aggravates an
offence will be based on the degree of planning and the impact that the offence has had on the
living victim or relatives of the deceased — whether the identity belongs to a living or deceased
person is neutral for this purpose.

() Matters of offender mitigation which may be particularly relevant to these types of fraud include:

- Voluntary cessation of offending — a claim, supported by objective evidence, that an offender
stopped offending before being apprehended should be treated as mitigation, particularly where
accompanied by a genuine expression of remorse. The lapse of time since commission of the last
offence is relevant to whether the claim is genuine, and reasons for the cessation will assist the
court in determining whether it amounts to mitigation and if so, to what degree.

- Complete and unprompted disclosure of the extent of the fraud — an admission that a greater sum
has been obtained than that known to the authorities ensures that an offender is sentenced for the
complete extent of the fraud. This is ready co-operation with the authorities and should be treated
as mitigation. Provision of information about others involved in the fraud should also be treated as
mitigation. Generally, the earlier the disclosure is given and the higher the degree of assistance, the
greater the allowance for mitigation.
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- Voluntary restitution — the timing of the voluntary restitution will indicate the degree to which it
reflects genuine remorse. Generally, the earlier the property or money is returned the greater
the degree of mitigation the offender should receive. If circumstances beyond the control of the
offender prevent return of defrauded items, the degree of mitigation will depend on the point in time
at which, and the determination with which the offender tried to return the items.

- Financial pressure — financial pressure neither increases nor diminishes an offender’s culpability.
However, where such pressure is exceptional and not of the offender’s own making, it may in very
rare circumstances constitute mitigation.

(g) A court should be aware that a confiscation order is an important sanction. Such an order may
only be made in the Crown Court. The court must commit the offender to the Crown Court where
this is requested by the prosecution with a view to an order being considered.

(h) Ancillary orders should be considered in all cases, principally compensation, deprivation and
disqualification from driving, as well as other powers particular to the type of offending behaviour.

Additional notes:
Banking and insurance fraud and obtaining credit through fraud:

(i) A payment card or bank account fraud is unlikely to be committed in circumstances where the
offender’s intention was not fraudulent from the outset.

(i) Use of another person’s identity is a feature of nearly all payment card and bank account frauds
since in most cases the offender claims to be the account holder or a person authorised to deal
with the account. Courts should therefore increase the starting point to reflect the presence of this
aggravating factor.

Benefit fraud:

(i) This guideline is based on an understanding that the prosecutor will generally seek summary trial
for appropriate benefit fraud cases involving sums up to £35,000.

(i) The fact that defrauded sums may have been recovered is not relevant to the choice of the type of
sentence to be imposed.

(i) The court should have regard to personal and family circumstances of offenders which will vary
greatly and may be particularly significant to sentencing this type of fraud.

Revenue fraud:

(i) The proposals for the sentencing of revenue fraud take as a starting point an offender who acts
intentionally. Where the offender has acted recklessly (relevant only to offences under the Value
Added Tax Act 1994), courts should adjust the assessment of seriousness to take account of this
lower level of culpability.

(i) Payments to HMRC may be evaded in order to increase the profitability of a legitimate business
or the level of an individual’s legitimate remuneration; payments may be fraudulently obtained from
HMRC without any underlying legitimate activity at all as in a Carousel Fraud. Although the type
of harm is the same since both result in a loss to HMRC, where payment is sought from HMRC
in such circumstances, culpability is likely to be higher. Accordingly, such offences are likely to be
regarded as more serious.
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Fraud - banking and insurance
fraud, and obtaining credit
through fraud, benefit fraud,

and revenue fraud

111(1E)

Fraud Act 2006, s.1
Theft Act 1968, s.17

Social Security Administration Act 1992,
ss.111A(1), 111A(1A), 111A(1B), 111A(1D) and

Tax Credits Act 2002, s.35
Value Added Tax Act 1994, ss.72(1), (3) and (8)
Finance Act 2000, s.144

Customs and Excise Management Act 1979,
ss.170(1)(a)(i) and (i), 170(1)(b), 1702)@), 1708,
50(1)(@ and 50(2)

All offences: Triable either way

Maximum when tried summarily: Level 5 fine and/or 6 months

Maximum when tried on indictment: Fraud, 10 years; other offences, 7 years

Offences under s.112, Social Security Administration Act 1992 are not covered by this guideline.

This guideline does not apply to offences under s.50 or s.170, Customs and Excise Management Act
1979 which involve prohibited weapons and have a maximum penalty of 10 years.

Offence seriousness (culpability and harm)
A. Identify the appropriate starting point
Starting points based on first time offender pleading not guilty

Examples of nature of activity

Starting point

Range

Single fraudulent transaction, not
fraudulent from the outset

Value £2,500* — Band B fine

Value £12,500* — Medium level
community order

Value £60,000* — 12 weeks custody

Value less than £5,000 — Band A fine to
low level community order

Value £5,000 to less than £20,000 —
Band B fine to 6 weeks custody

Value £20,000 to less than £100,000
— Medium level community order to
Crown Court

Single fraudulent transaction,
fraudulent from the outset

Value £2,500* — Low level community
order

Value £12,500* — High level community
order

Value £60,000* — 26 weeks custody

Value less than £5,000 — Band A fine to
medium level community order

Value £5,000 to less than £20,000 —
Band C fine to 18 weeks custody

Value £20,000 to less than £100,000 -
6 weeks custody to Crown Court

Not fraudulent from the outset, and
either

¢ fraud carried out over a significant
period of time or

e multiple frauds

Where value exceeds £100,000

Value £2,500* — Medium level
community order

Value £12,500* — 6 weeks custody

Value £60,000* — Crown Court

Crown Court

Value less than £5,000 — Band B fine to
high level community order

Value £5,000 to less than £20,000 —
Medium level community order to 26
weeks custody

Value £20,000 to less than £100,000 -
12 weeks custody to Crown Court

Crown Court

Fraudulent from the outset, and
either

¢ fraud carried out over a significant
period of time or

e multiple frauds

Where value £100,000 or more or
fraud was professionally planned

Value £2,500* — High level community
order

Value £12,500* — 12 weeks custody

Value £60,000* — Crown Court

Crown Court

Value less than £5,000 — Low level
community order to 6 weeks custody

Value £5,000 to less than £20,000 -
High level community order to Crown
Court

Value £20,000 to less than £100,000 —
18 weeks custody to Crown Court

Crown Court

*Where the actual amount is greater or smaller than the value on which the starting point is based, that is likely to be one of
the factors that will move the sentence within the range (see (a) on page 62b)
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Offence seriousness (culpability and harm)
B. Consider the effect of aggravating and mitigating factors
(other than those within examples above)
Common aggravating and mitigating factors are identified in the pullout card - the following
may be particularly relevant but these lists are not exhaustive

Factors indicating higher culpability Factors indicating lower culpability
1. Number involved in the offence and role of the 1. Peripheral involvement
offender 2. Misleading or incomplete advice

2. Making repeated importations, particularly in the
face of warnings from the authorities
3. Dealing in goods with an additional health risk

Factors indicating greater degree of harm
1. Use of another person’s identity
2. Disposing of goods to under-aged purchasers

Form a preliminary view of the appropriate sentence,
then consider offender mitigation
Common factors are identified in the pullout card

Consider a reduction for a guilty plea

Consider ancillary orders
Refer to pages 168-174 for guidance on available ancillary orders

Decide sentence
Give reasons
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Fraud - confidence - factors to take into consideration

This guideline and accompanying notes are taken from the Sentencing Guidelines Council’s definitive
guideline Sentencing for Fraud - Statutory offences, published 26 October 2009

Key factors

(@) This type of offending involves a victim transferring money and/or property as a result of being deceived or misled
by the offender. An example of a simple confidence fraud is a person claiming to be collecting money for charity
when, in fact, he or she intends to keep the money. Other examples of common confidence frauds are Advance
fee frauds (such as lottery/prize draw scams and foreign money-making frauds) and Fraudulent sales of goods
and services (where goods or services are never received/performed or are worth less than represented.

(b) As the determinants of seriousness include the “value of property or consequential loss involved”, the
table provides both a fixed amount (on which the starting point is based) and a band (on which the
sentencing range is based). Where the value is larger or smaller than the amount on which the starting
point is based, this should lead to upward or downward movement as appropriate. Where the amount the
offender intended to obtain cannot be established, the appropriate measure will be the amount that was
likely to be achieved in all the circumstances.

(c) A further determinant of seriousness is whether the fraud was a single fraudulent transaction or a multiple fraud.
Most confidence frauds will by their nature involve many actual or potential victims and multiple transactions
and should be regarded as multiple fraud.

(d) Targeting a vulnerable victim is also a determinant of seriousness. A victim might be vulnerable as a result of old
age, youth or disability. In addition, some victims of advance fee frauds may have personalities which make them
‘vulnerable in a way and to a degree not typical of the general population’ because they fall for scams many times
and may be targeted using ‘sucker lists’ of people who have previously fallen victim to scams. Care should be
taken to ensure that where targeting a vulnerable victim is used to determine the appropriate level of seriousness
and starting point, that it is not used again as an aggravating factor to move within the sentencing range.

©

In general terms, the greater the loss, the more serious will be the offence. However, the financial value of the
loss may not reflect the full extent of the harm caused. The court should also take into account; the impact of
the offence on the victim (particularly where the loss may be significantly greater than the monetary value); harm
to persons other than the direct victim (including the aggravation and stress of unscrambling the consequences
of an offence); erosion of public confidence; and the difference between the loss intended and that which
results (which may involve adjusting the assessment of seriousness to reflect the degree of loss caused).

() When the offending involves a number of people acting co-operatively, this will aggravate an offence as it
indicates planning or professional activity, and may also increase the degree of loss caused or intended. The
role of each offender is important in determining the appropriate level of seriousness and movement above or
below the starting point within the applicable level.

(g) Use of another person’s identity is an aggravating factor; the extent to which it aggravates an offence will be
based on the degree of planning and the impact that the offence has had on the living victim or relatives of the
deceased — whether the identity belongs to a living or deceased person is neutral for this purpose.

(h) Matters of offender mitigation which may be particularly relevant to this type of fraud include:

- Voluntary cessation of offending — a claim, supported by objective evidence, that an offender stopped offending
before being apprehended should be treated as mitigation, particularly where accompanied by a genuine
expression of remorse. The lapse of time since commission of the last offence is relevant to whether the claim is
genuine, and reasons for the cessation will assist the court in determining whether it amounts to mitigation and
if so, to what degree.

- Complete and unprompted disclosure of the extent of the fraud — an admission that a greater sum has been
obtained than that known to the authorities ensures that an offender is sentenced for the complete extent of the
fraud. This amounts to ready co-operation with the authorities and should be treated as mitigation. Provision
of information about others involved in the fraud should also be treated as mitigation. Generally, the earlier the
disclosure is given and the higher the degree of assistance, the greater the allowance for mitigation.

- Voluntary restitution — the timing of the voluntary restitution will indicate the degree to which it reflects genuine
remorse. Generally, the earlier the property or money is returned the greater the degree of mitigation the offender
should receive. If circumstances beyond the control of the offender prevent return of defrauded items, the degree
of mitigation will depend on the point in time at which, and the determination with which the offender tried to
return the items.

- Financial pressure — financial pressure neither increases nor diminishes an offender’s culpability. However, where such
pressure is exceptional and not of the offender’s own making, it may in very rare circumstances constitute mitigation.

(i) A court should be aware that a confiscation order is an important sanction. Such an order may only be made
in the Crown Court. The court must commit the offender to the Crown Court where this is requested by the
prosecution with a view to an order being considered.

() Ancillary orders should be considered in all cases, principally compensation and deprivation.
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Fraud Act 2006, s.1
Theft Act 1968, s.17

Fraud - confidence

All offences: Triable either way

Maximum when tried summarily: Level 5 fine and/or 6 months

Maximum when tried on indictment: Fraud, 10 years; other offences, 7 years

Offence seriousness (culpability and harm)
A. ldentify the appropriate starting point
Starting points based on first time offender pleading not guilty

Examples of nature of activity

Starting point

Range

Single fraudulent transaction
confidence fraud not targeting a
vulnerable victim, and involving no
or limited planning

Value £10,000* — Medium level
community order

Value £60,000* — 12 weeks custody

Value less than £20,000 — Band B fine
to 6 weeks custody

Value £20,000 to less than £100,000
— Medium level community order to
Crown Court

Single fraudulent transaction
confidence fraud involving targeting
of a vulnerable victim

Value £10,000* — 6 weeks custody

Value £60,000* — 26 weeks custody

Value less than £20,000 — Medium level
community order to 26 weeks custody

Value £20,000 to less than £100,000 —
High level community order to Crown
Court

Lower scale advance fee fraud
or other confidence fraud
characterised by a degree

of planning and/or multiple
transactions

Value £10,000* — Crown Court

Value £60,000* — Crown Court

Value less than £20,000 — 26 weeks
custody to Crown Court

Value £20,000 to less than £100,000 -
Crown Court

Large scale advance fee fraud or
other confidence fraud involving
the deliberate targeting of a large
number of vulnerable victims

Value £10,000* — Crown Court
Value £60,000* — Crown Court

Value less than £20,000 — Crown Court

Value £20,000 to less than £100,000 -
Crown Court

*Where the actual amount is greater or smaller than the value on which the starting point is based, that is likely to be one of
the factors that will move the sentence within the range (see (b) on page 62f)

Offence seriousness (culpability and harm)
B. Consider the effect of aggravating and mitigating factors
(other than those within examples above)
Common aggravating and mitigating factors are identified in the pullout card - the following
may be particularly relevant but these lists are not exhaustive

Factors indicating higher culpability

1. Use of another person’s identity

1. Number involved in the offence and role of the offender 1.
2. Offending carried out over a significant period of time

Factors indicating greater degree of harm

2. Offence has lasting effect on the victim

Factors indicating lower culpability
Peripheral involvement

2. Behaviour not fraudulent from the outset
3. Misleading or inaccurate advice

Form a preliminary view of the appropriate sentence,
then consider offender mitigation
Common factors are identified in the pullout card

Consider a reduction for a guilty plea

Consider ancillary orders
Refer to pages 168-174 for guidance on available ancillary orders

Decide sentence
Give reasons

Effective from 26 October 2009

62g




Fraud - possessing, making or supplying articles for use in fraud -
factors to take into consideration

This guideline and accompanying notes are taken from the Sentencing Guidelines Council’s
definitive guideline Sentencing for Fraud - Statutory offences, published 26 October 2009

Key factors

(@) There are many ways in which offenders may commit this group of offences. ‘Articles’ will include
any electronic programs or data stored electronically, false fronts for cash machines, computer
programs for generating credit card numbers, lists of credit card or bank account details, ‘sucker
lists’ and draft letters or emails for use in advance fee frauds.

(b) Offenders who possess, make or supply articles for use in fraud intend their actions to lead to a
fraud, and therefore have the highest level of culpability. The three offences in this group all involve
an element of planning (whether by the offender or by another person) which indicates a higher
level of culpability; this has been incorporated into the proposed starting points.

(c) In relation to harm, the value of the fraud (either that intended by the offender where that can be
ascertained, or that which was likely to be achieved) is not a determinant of seriousness for these
offences but is a factor that should be taken into account in determining the appropriate sentence
within the sentencing range.

(d) Whilst in many cases no financial harm will have been caused, in some cases, particularly
where the ‘article’ is a list of credit card or bank account details, the victim(s) may have been
inconvenienced despite not suffering any financial loss. In all cases, the harm must be judged in
light of the offender’s culpability.

(e) When the offending involves a number of people acting co-operatively, this will aggravate an
offence as it indicates planning or professional activity, and may also increase the degree of loss
caused or intended. The role of each offender is important in determining the appropriate level of
seriousness and movement above or below the starting point within the applicable level.

() Matters of offender mitigation which may be particularly relevant to this type of fraud include:

- Voluntary cessation of offending — a claim, supported by objective evidence, that an offender
stopped offending before being apprehended should be treated as mitigation, particularly where
accompanied by a genuine expression of remorse. The lapse of time since commission of the last
offence is relevant to whether the claim is genuine, and reasons for the cessation will assist the
court in determining whether it amounts to mitigation and if so, to what degree.

- Complete and unprompted disclosure of the extent of the fraud — an admission that a greater sum
has been obtained than that known to the authorities ensures that an offender is sentenced for the
complete extent of the fraud. This amounts to ready co-operation with the authorities and should
be treated as mitigation. Provision of information about others involved in the fraud should also
be treated as mitigation. Generally, the earlier the disclosure is given and the higher the degree of
assistance, the greater the allowance for mitigation.

- Voluntary restitution — the timing of the voluntary restitution will indicate the degree to which it
reflects genuine remorse. Generally, the earlier the property or money is returned the greater
the degree of mitigation the offender should receive. If circumstances beyond the control of the
offender prevent return of defrauded items, the degree of mitigation will depend on the point in time
at which, and the determination with which the offender tried to return the items.

- Financial pressure — financial pressure neither increases nor diminishes an offender’s culpability.
However, where such pressure is exceptional and not of the offender’s own making, it may in very
rare circumstances constitute mitigation.

(9) A court should be aware that a confiscation order is an important sanction. Such an order may
only be made in the Crown Court. The court must commit the offender to the Crown Court where
this is requested by the prosecution with a view to an order being considered.

(n) Ancillary orders should be considered in all cases, principally compensation and deprivation.
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Fraud Act 2006, 5.6 Fraud - possessing, making or

Fraud Act 2006, s.7 - - -
Fraud Act 2006, s.1 supplying articles for use in

fraud

Possession of articles: Triable either way
Maximum when tried summarily: Level 5 fine and/or 6 months
Maximum when tried on indictment: 5 years

Making or supplying articles, and Fraud (s.1): Triable either way
Maximum when tried summarily: Level 5 fine and/or 6 months
Maximum when tried on indictment: 10 years

Offence seriousness (culpability and harm)
A. Identify the appropriate starting point
Starting points based on first time offender pleading not guilty

Examples of nature of activity Starting point Range

Possessing articles intended for use Medium level community order Low level community order to 26 weeks
in a less extensive and less skilfully custody

planned fraud

Possessing articles for use in an Crown Court 6 weeks custody to Crown Court
extensive and skilfully planned fraud

Making or adapting, supplying or 26 weeks custody High level community order to Crown
offering to supply articles intended Court

for use in a less extensive and less
skilfully planned fraud

Making or adapting, supplying or Crown Court Crown Court
offering to supply articles for use in
an extensive and skilfully planned
fraud

Offence seriousness (culpability and harm)
B. Consider the effect of aggravating and mitigating factors
(other than those within examples above)
Common aggravating and mitigating factors are identified in the pullout card —
the following may be particularly relevant but these lists are not exhaustive

Factors indicating higher culpability Factor indicating lower culpability

1. Number involved in the offence and role of the offender 1. Peripheral involvement
2. Offending carried out over a significant period of time

Factors indicating greater degree of harm
1. Use of another person’s identity
2. Offence has lasting effect on the victim

Form a preliminary view of the appropriate sentence,
then consider offender mitigation
Common factors are identified in the pullout card

Consider a reduction for a guilty plea

Consider ancillary orders
Refer to pages 168-174 for guidance on available ancillary orders

Decide sentence
Give reasons
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Theft Act 1968, 5.25 Going equipped, for theft

Triable either way:
Maximum when tried summarily: Level 5 fine and/or 6 months
Maximum when tried on indictment: 3 years

May disqualify if offence committed with reference to theft or taking of motor vehicles (no points available)

Offence seriousness (culpability and harm)
A. Ild